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the Economy 





Cost of Living After four consecutive months of immobility, the 
Bureau of Labor Statistics Consumer Price Inde» 
dropped slightly in April—down 0.1 per cent to 114.2 
per cent of the 1947-1949 average. The dominant 
factor in the decline was a reduction of 1.6 per cent 
in transportation costs. Housing and apparel costs 


were also down. 
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Employment increased 1.2 million between March and 


Labor Force 
April despite the fact that nearly a million new 
workers entered the labor force. Unemployment 
dropped 214,000 to a total of 2.962 million. Total 


civilian employment in April: 61.685 million 
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Strikes There were 450 work stoppages in the nation in Marc! 
costing some 220,000 workers 1.6 million man-days 


This represented a sizable increase over February whe 
380 strikes idled 125,000 workers for 570,000 man-days 
Despite the March increase, strike idleness for the first 
quarter of 1955—2.57 million man-days—was below 
any similar postwar period. Idleness in 1954's first 
quarter: 3.39 million man-days. 


354 June, 1955 @ Labor Law Journal! 





30 





Manufacturing The length of the average workweek for production 
Wages and workers in manufacturing dropped by a half hour to 


40.2 hours, depressing weekly pay by 53 cents to an 














































Hours pec 
average $74.77 between March and April. Hourly pay 
edged upward one cent to an average $1.86—a record. 
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industrial Up one percentage point in April—to 136 per cent 
* of the 1947-1949 average—according to preliminary 

Production ; ee : mapa 
estimates of the Board of Governors of the Federal 
Reserve System. The index has risen steadily for the 
past eight months, and is at an all-time high. 

Consumer Consumers obtained an additional $430 million worth 


c dit of credit in March, increasing the total outstanding 
reas to just under $30 billion, slightly below last Decem- 
ber’s record high. The increase was all in installment 
credit; noninstallment indebtedness dropped slightly. 
Total consumer credit outstanding is still less than 


it was at the end of last year—$30.125 billion, 
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Preliminary figures for the first quarter of 1955 indi- 
cate a substantial gain over 1954. The seasonally 
adjusted annual rate of corporate profits at the end 
of March was $40 billion before taxes ($35 billion in 
1954) and $20.3 billion after taxes ($17.8 billion in 1954) 


Total personal income was earned in March at a 
seasonally adjusted annual rate of $294.2 billion, up 
a whopping $2.2 billion over February to a record 
high. Nearly all of the increase was in labor income 
—rate $208.1 billion. Farm income dropped $500 


million to a rate of $12 billion. 


National income responded to the increase in general 
business activity during the first quarter of 1955 by 
rising at a seasonally adjusted annual rate of nearly 
$8 billion over the last quarter of 1954. Figures for 
comparison: Total national income in 1939, $72.8 
billion; in 1949, $216.2 billion; in 1953, $305 billion 


(all-time high); in 1954, $300 billion. 


The gross national product reached a_ seasonally 
adjusted annual rate of $370 billion in the first quarter 
of 1955, according to current Department of Com 
merce estimates—a rise of $8 billion from the previous 
quarter. Total income and expenditures for business 
and government, shown below, are in billions of 


dollars at seasonally adjusted annual rates. 
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Union Security and the Right to Work 


By EARL F. CHEIT 


sate emge-portd the top labor relations issue 
j today, if the volume of interest and con- 
troversy it has generated is a reliable index, 
is compulsory union membership as a con- 
dition of continued employment. Eighteen 
states * have now enacted so-called right-to- 
work laws, all of which are short and simple, 
and uniform in their intent to prohibit all 
forms of compulsory unionism. Typically, 
they provide (1) that no one shall be re- 
quired to become or remain a union member 
in order to obtain or continue employment; 
(2) that no one shall be required to pay 
dues or other fees to a labor organization 
unless he chooses to do so; and (3) that 
collective agreements requiring such mem- 
bership or payment as a condition of em- 
ployment are uniawful. In _ short, they 
prohibit the closed shop, the union shop, the 
automatic dues checkoff (which is, in part, a 
means of enforcing union security provi- 
sions) and all other forms of compulsory 
unionism. Some of the laws further ex- 
pressly prohibit picketing, strikes and boy- 
where such action is designed to 
procure union security provisions, although 
urt decisions indicate that this provision 
s implicit in the operation of all of the laws. 


cotts 


c 


tight-to-work battle lines have been drawn 
im at least three states where repeal is at 
and in about a half a dozen others 


s <e 


where enactment is being debated. Na- 
tional business and labor organizations are 
propaganda efforts at all 
legislatures meeting this 
Congress, which 
interstate com- 


aiming intense 
of the 44 state 
year as well as at the 
has the power to act, since 
merce is involved. 


By almost any standard that can be ap- 
plied, this union security controversy clear- 
ly stands above the Taft-Hartley Act as the 
number-one labor-political issue today. It 
has eclipsed the Taft-Hartley Act in a 
further significant aspect, too, for a wholly 
“labor issue” seems for the first time since 
before World War II again to have become 
a liberal cause. The ease with which the 
right-to-work controversy has erupted be- 
yond the ranks of the usual combatants in 
labor relations issues and the willingness of 
“outsiders,” particularly clergymen, to iden- 
tify themselves with organized labor is 
somewhat unique in the postwar period. 


Not a New Issue 


Interestingly, the union security principle 
which is at stake in the current arguments 
over right-to-work laws is also one of the 
oldest labor issues in America. Nearly 100 
years before the late nineteenth century 
emergence of the American labor movement 








Virginia, North Carolina, South Carolina, 
nessee, Georgia, Alabama, Florida, Missis- 
Si:pi, Arkansas, Louisiana, Texas, North Da- 
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kota, South Dakota, Iowa, Nebraska, Utah, 
Nevada and Arizona. 
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as a national economic force, local craft 
unions were fighting sporadically for the 
principle of “exclusive union hiring’’—later 
to become known as the closed shop. In 
fact, among the earliest recorded labor cases 
to reach an American court (Commonwealth 
v. Hunt, 45 Mass. (4 Metcalf) 111 (Mass., 
1842)), was one involving the legality of a 
strike supporting the demanded discharge 
of an employee who was not a_ union 
member. The seven trade unionists in this 
case won their point, but the principle of 
exclusive union hiring, with notable excep- 
tions, gained little widespread momentum 
until about ten years ago. 


Its growth was stunted by legal and self- 
help restrictions long antedating the present 
right-to-work laws. Unlike the 1842 case, 
strikes for a closed shop were most often 
banned because they were for unlawful pur- 
poses by early state court decisions 


Another judicial deterrent to the spread 
of exclusive union hiring practices was the 
holding of American courts that the “yellow 
dog” contract was enforceable. Under a 
“vellow dog” contract, an employer could 
require his employees to agree not to be- 
come, or to cease being, union members as a 
condition of employment. These contracts 
were directly enforceable by discharge, and 
indirectly by injunctions (against union or- 
ganizers, for example). For nearly a half 
a century before 1930 these contracts were 
available to employers intent on fighting the 
spread of unionism. So, too, were self-help 
tactics, such as discharge or discrimination 
in employment because of union activity, 
which, after 1935, were forbidden by the 
unfair labor practice sections of the Wagner 
Act. 

The Wagner Act realigned the forces af- 
fecting union security provisions. Bargain- 
ing on these provisions was controlled only 
insofar as the union had to represent a ma- 
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jority of employees and as it could not b: 
company dominated. None of the current 
18 state right-to-work laws was in effect 
at that time, nor was compulsory unionism 
a widespread practice. For, although some 
unions had fought very early and had gained 
some forms of union security provisions— 
the ILGWU, for example, won preferential 
hiring provisions as early as 1910, and 
workers in the small competitive industries, 
such as the construction and printing trades, 
where skilled labor predominates, had long 
worked under some form of union security 
provisions—it was not until World War I] 
that the union security provision became a 
widespread practice in labor-management 
relations. 


Union Security Grows 


When the War Labor Board was charged 
with the redoubtable responsibility of main 
taining a wage freeze simultaneously with 
industrial peace, it granted maintenance-ot 
membership clauses as a compromise b« 
tween the frequent union demand for a 
closed shop and the company rejection of it 
These clauses provided that a balance be 
maintained between the number of union 
and nonunion members in a given bargain 
ing unit. A short period was allowed aitet 
the maintenance-of-membership agreement 
had been signed in which union members 
who so desired could leave the union. At 
the end of this period the union was assured 
that its then-existing membership would b« 
maintained for the length of the agreement 
These clauses became the dominant form 
of union security provisions during World 
War II, but the workers covered were still 
largely those in non-mass-producing industries 

With the end of the war came the end 
of the maintenance-of-membership claus« 
and new demands for union security. In 
1947, the Taft-Hartley Act brought new 
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restrictions to union security—restrictions 
which appeared to resolve the time-worn 
issue in favor of employers. Yet, within 
passage of the act, the 
become a commonplace 
clause in collective agreements. Business 
IVeek, in April, 1951, remarked of this 
sudden rise in the union shop: 


four vears of the 


union shop had 


“When maintenance of membership was 
ordered, there wasn’t enough union security 
in mass production industry to be worth 
talking about, while today there is hardly 
an industry where the union cannot point to 
some important employer who has signed 
up for a union shop.” 


Why? Paradoxically, and probably to the 
chagrin of many of its supporters, the Taft- 
Hartley Act must claim important credit 
for this growth in union shop coverage. 
On its face, far from encouraging the spread 
of union security provisions, Taft-Hartley 
(1) prohibited the closed shop; (2) per- 
mitted union shop negotiations only if a 
majority of employees eligible to vote voted 
for the NLRB-conducted union shop poll; 
(3) limited the job control of union shops 
by limiting discharge of expelled union 
members only to cases of nonpayment of 
reasonable dues and initiation fees; and (4) 
allowed states to prohibit all forms of com- 
pulsory unionism over all areas of commerce 
within their borders. In short, the act 
embodied the sharpest federal legislative 
restrictions On union security ever to have 
been enacted. These provisions, however, 
brought about two conflicting effects which 
set the stage for today’s right-to-work con- 
troversy. They stimulated the growth of 
union security provisions on the one hand, 
while enabling their abolition by the states 
on the other. 


\fter passage of the Taft-Hartley Act, 
overwhelming numbers of unions, many of 
which had not before sought union security 
provisions, sought the NLRB poll authoriz- 
ing union shop bargaining. Such conclusive 
employee support of the union shop prin- 
was indicated in these polls that in 
October, 1951, the act was amended and 
the poll prerequisite to union shop bargain- 
ing was dropped. Between the time that 
the Taft-Hartley Act was passed and the 
date of this amendment, the NLRB held 
46,199 such polls. Over 97 per cent of these 
resulted in approval of the union shop, with 
a majority of nearly 92 per cent of the 
5,247,478 ballots cast. 


is 
ciple 


this union 


however, 


growth in 
was the 


aralleling rapid 


shop clauses, action of 
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several states which took advantage of the 
legal opportunity offered by the Taft-Hartley 
Act to prohibit compulsory unionism over 
all commerce within their borders. In rapid 
succession 1] states enacted right-to-work 
laws in 1947 (Arizona, Arkansas, Georgia, 


Iowa, Nebraska, North Carolina, North 
Dakota, South Dakota, Tennessee, Texas 


and Virginia), following the earlier lead of 
Florida, which, in 1944, had enacted the 
only right-to-work law which predated the 
Taft-Hartley Act. The remaining six laws 
were passed in the years 1952 to 1955. 


The Battle Is Joined 


A major conflict was inevitable between 
the steadily growing importance and cover- 
age of union security provisions, on the one 
hand, and their continuing abolition by the 
states, on the other. The force of the clash 
has propelled this “state” issue into national 
prominence and, while controversy in labor- 
management relations is not unusual, seldom 
are these matters disputed over as wide a range 
as have been the right-to-work arguments. 


Take some examples: Since the Taft- 
Hartley Act permits the states to control 
interstate commerce, and hence its amend- 
ment could remove this area of jurisdiction, 
right-to-work proponents have raised the 
states’ rights issue in defense of the laws 
Clergymen of all faiths have raised moral 
objections to the laws based on a social- 
justice interpretation of their effect on work- 
ing conditions and collective bargaining. 
The American Civil Liberties Union, quite 
aside from the merits of compulsory unionism, 
has pointed out that right-to-work 
states have shown a tendency to interfere 
with workers’ rights of assembly and speech, 
and hence the laws may be a step toward 
the violation of the First Amendment. In 
the southern states, support for the laws has 
been based upon an economic appeal, namely, 
that they will enhance industrial location 
and growth. Outside of the South, the 
economic argument is side-stepped and pro- 
ponents emphasize primarily the right of 
an individual to work whether or not he 
chooses to belong to a union. Finally, and 
sometimes almost incidentally, the effect of 
such legislation on stable labor-management 


some 


relations is in issue. 

Nor is this grouping exhaustive of the 
flood of arguments and propaganda that 
has been directed to both sides of the issue. 
Even the designation “right to work” is part 
of the dispute. Opponents of the measure 
insist that “right to work” is no more than 
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a battle cry and that it obscures the real issue 
of union security by implying that the law 
somehow underwrites employment. 


A recent letter to the editor of the Denver 
Post comments: “I noticed in the Post that 
the Chamber of Commerce endorsed a state 
‘Right-to-Work’ law. I think the Chamber 
is doing a fine thing by supporting such a 
law. For two months now I have been out 
of work and I think it is about time that 
we had a state law that would guarantee a 
man the right to work.” 


Forces Against 


From the trade union point of view, all of 
these and the many other arguments about 
right-to-work laws add up to one funda- 
mental fact: These laws are simply a step 
to weaken the union as an organization, to 
make it a less effective bargaining agent and 
possibly to eliminate it altogether. Trade 
unionists point out that compulsory mem- 
bership provisions are not frivolously based 
nor are they evilly designed to concentrate 
power in the hands of union leaders. On 
the contrary, it is because of the heterogeneous 
make-up of the labor force, its lack of 
class consciousness, its high occupational 
and geographic mobility and dogged em- 
ployer resistance that unionists consider 
security clauses necessary for survival of 
their unions. 


American trade unions evolved from fra- 
ternal groups which in most cases assumed 
trade union functions only where it was 
necessary to settle an occasional grievance. 
An early lesson in trade unionism, however, 
was that the organization should be a con- 
tinuing one, with strength and continuity 
between grievances so that it would have 
the power to perform its occasional grievance 
function properly. Trade unions today, as 
well, obviously desire to operate as con- 
tinuing organizations, but they face the same 
old problem—although it is not hard to 
organize workers for the redress of a specific 
grievance, it is hard to keep them organized. 

There are many reasons for this. The 
labor force has consisted of such heterogeneous 
groups as immigrants and farm-to-city mi- 
grants, whose diverse backgrounds in many 
cases do not easily adapt to trade unionism. 
Moreover, American workers have faced 
neither the economic barriers nor the class 
traditions common to many other countries. 
Rapid American industrial expansion and 
growth have given the American worker 
many avenues of upward occupational mo- 
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bility. In short, the American worker has 


had little reason to be class conscious 


Absence of a well-entrenched worki 

class philosophy, however, has been only a 
part of the union’s trouble in gaining a1 

maintaining organization. Because of tly 
great geographic mobility and high turnove: 
rates in American employment, the unio 
which enjoys no compulsory membership 
clause must be constantly organizing or fac« 
the possibility of loss of its membershij 
within a short time. Labor turnover rates 
in American industry are surprisingly high 
The current annual average for all manu 
facturing industry is but a little under 50 
per cent, and it is not unusual for some local 
union to report a complete turnover of 
membership within a few Even 
strength brings its organizing problems- 

rival organizations may bid for its members 


years. 


Other forces add to the difficulties of 
maintaining the union as an organization 
The fluctuations occasioned by changes in 
the level of prosperity have severely threatene: 
the existence of unions during times of 
large-scale unemployment. So has deter- 
mined employer opposition. Historically, 
employer resistance to unionism has been 
a serious threat to its existence. Mindful 
of this history, unions today see lurking 
behind right-to-work support the same anti- 
unionism which in the past has made union 
security clauses necessary to their survival. 


Union security is synonymous with union 
existence. Where its existence has not been 
threatened or made difficult, such as in 
western European countries, there is no 
union security issue. In fact, compulsory 
membership clauses are peculiarly American 
It was in the face of the above forces that 
American unions were compelled to seek 
means of maintaining and enhancing tl 
union as an organization. And so the evolu 
tion of the closed and union shop—devices 
which give the union job control as a means 
of maintaining the organization. 

The trade union case for some form ot 
compulsory membership stems from moré¢ 
than the argument that employees have 
demonstrated that they want it, and more 
than from an appeal for continued union 
strength for its own sake. It rests also on 
the related facts that security provisions ar 
important for effective collective bargainin 
and are valuable to the employer, too. B« 
tween the extremes of the maritime industry 
where employers recognize the hiring hal 
as a necessity, and industries such as ste¢ 
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The Right to Strike 


By WALTER L. DAYKIN 


| T is generally recognized that the strike 
has been and still is labor’s most signifi- 
cant and powerful industrial weapon or 
device to materialize its objectives or to 
effectuate union-management policies. The 
workers usually strike if their collective 
bargaining activities fail to result in ade- 
quate or satisfactory wages, hours and con- 
ditions of employment. They do not quit 
their jobs permanently but cease to work 
until their demands are satisfied or until 
circumstances force them to return to their 
jobs. In the main, both picketing and boy- 
cotting are devices used to make the strike 
more effective. Picketing is used to block 
management from ready access to the labor 
market so that no goods can be produced, 
and boycotting is employed to prevent 
management from gaining access to the 
commodity market or to destroy the market 
if goods are produced during the strike period. 

An analysis of the worker’s right to 
strike reveals that under both early English 
and American law strikes were either for- 
hidden or curtailed. Combination acts 
which made such concerted activities as 
strikes illegal were passed. Under com- 
mon law the principle of criminal conspiracy 
as applied to concerted activities of work- 
s, and under this principle many strikes 
re ruled to be unlawful. In 1842, in the 
mmonwealth v. Hunt decision, the Massa- 
usetts Supreme Judicial Court held that 
irkers could combine for mutual aid and 


- 
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Right to Strike 





THE MOST RECENT RULINGS OF 
THE NLRB AND THE COURTS ON 
THE RIGHT TO STRIKE DO NOT 
ENDEAR THE NLRA TO UNIONS 





that combinations of workers were not in 
themselves unlawful. This Jed to judging 
the legality of work stoppages on the basis 
of the purpose of the strike and the means 
used by the workers during the strike to 
gain their ends. 

Over the years, federal statutes have been 
passed to protect the right of workers to 
engage in strikes. The Norris-LaGuardia 
Act’s Section 4 protects the right to strike 
by specifying various behavior patterns of 
workers that are not subject to injunctions. 
For example, no federal court in the United 
States has jurisdiction to issue any restrain- 
ing order or injunction sought by private 
parties to prevent any person or group of 
persons from ceasing singly or in concert 
to work or to refuse to maintain employ- 
ment relationships. Section 13 of the Na- 
tional Labor Relations Act definitely states 
that nothing in the act can be construed 
in a manner to interfere with, impede or 
diminish in any way the right of workers 
to strike. The Strikebreakers Act of 1936, 
and the amendments to this act, made it a 
felony to transport strikebreakers in inter- 
state commerce. Both Sections 7 and 13 of 
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the Labor Management Relations Act of 
1947 have been interpreted to protect the 
right to strike. Also Section 2(3) of this 
act, by including in its definition of the 
term 
has ceased due to a labor dispute or an 
unfair practice if such person has not ob- 
tained regular and substantially equivalent 
employment elsewhere, definitely protects 
the strikers. In the Taft-Hartley Act, the 
national policy is that workers have the 
right to strike if their collective bargaining 
activities fail to result in adequate or 
satisfactory wages, hours and conditions 


employee” any person whose work 


of employment. 

To substantiate their right to strike, the 
unions over the years have relied on the 
Thirteenth Amendment to the Constitution, 
which forbids involuntary servitude. This 
amendment, they contend, makes laws 
passed to curb the right to strike unconsti- 
tutional. The courts, however, have ruled 
differently by postulating that this amend- 
ment merely protects the right of individual 
workers to quit their jobs. 

Also, it must be recognized that in recent 
years the right of workers to strike has 
been somewhat limited. This curbing of 
the right to strike has resulted from forces 
operating in the social and economic en- 
vironment. The increase in the number of 
strikes during the war and the postwar 
periods undoubtedly has influenced Con- 
gress in the passing of strike legislation. 
Some of these strikes defied the govern- 
ment, and other work stoppages delayed 
the transition from a wartime to a peace- 
time economy. 

Not only has the number of strikes and 
the timing of the strikes been conducive to 
the regulation of this technique used by 
labor to increase its status, but there are 
other forces operating in the society which 
facilitate this trend. Because the economic 
society has become so complex and _ be- 
cause of the interdependence of industries, 
many of these industrial organizations have 
assumed the nature of public utilities. A 
strike in these industries vitally affects the 
safety and the welfare of the economy, and 
it becomes necessary to restrict the right of 
workers to engage in strikes and for man- 
agement to engage in lockouts. 
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An analysis of recent labor legislatio: 
clearly reveals the statutes that were en- 
acted to either curb or prevent work stop 
pages. The 1935 NLRA was influenced 
to a great extent by the numerous strikes 
for union recognition. The law set up 
machinery for minimizing or settling thes: 
recognition problems through certification 
elections, and it was postulated that thi 
would reduce recognition strikes. The Rail 
way Labor Act indirectly affects strikes by 
creating a waiting period or by banning 
work stoppages from the time of the ap 
pointment of an emergency board to in 
vestigate a threatened strike until 30 days 
after the board has given its recommenda 
tions to the President. Strikes were actually 
banned for the first time in the War Labor 
Disputes Act of 1943 because of the war 
situation. This law contained a mandatory 
strike vote provision and it was enforced 
through damage suits and plant seizures 
The 1947 LMRA not only protects the 
right of workers to strike, but it also re- 
stricts this right to a great extent. While 
workers can legally strike, they can also 
legally refrain from engaging in such activi- 
ty, and it is an unfair practice to coerce or 
restrain workers in the exercise of their 
right not to engage in concerted activities 
by mass picketing and by the use of threats 
or violence. 

Section 13 of the Taft-Hartley Act clear- 
ly states that nothing in the act may be 
interpreted to affect the limitations or quall- 
fications placed upon the right to strike. 
Some of these are stated in Section 8(b) (4) 
where certain strikes and boycotts are des- 
ignated as unfair practices. For example, 
it is an unfair practice to engage in strikes 
to make self-employed persons join unions, 
to make employers join with other em- 
ployers for collective bargaining purposes, 
or to make employers cease dealing with 
other employers. Aiso, this section makes 
it an unfair practice for a union to engagt 
in secondary strikes to force an employer 
to recognize a union without a Board cert! 
fication, to engage in a strike to force 
union recognition by an employer if anothe 
union has been certified by the Board, 01 
to strike to force the assignment of particu 
lar work to employees in a certain organiza 
tion, trade or craft, unless the employer 
involved is not conforming to a Board order 
In case such strikes occur, it is mandator) 
that the Board seek injunctive relief, and 
the union that commits such unfair prac 
tices can be sued for damages in tl 


appropriate federal district court. 
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Cases are almost routine with us 
[the NLRB] in which an employer 
tells an employee that he will fire 
him if he joins the union, and the next 
day does just that. In such a case we 
hold that the discharge was discrim- 
inatory and that the statement was 
an additional violation. We also 
have cases in which a union demands 
that an employer discharge a man 
because he will not join the union, 
and the employer acquiesces. In 
the absence of a valid union shop 
contract, we hold that both the union 
and the employer have violated the 
law. —Guy Farmer 





Section 8(d) of the statute provides for a 
certain procedure to be followed before 
strikes or lockouts can be legally employed 
when a collective bargaining agreement is 
in existence. Before terminating or modi- 
fying a contract, the party desiring such 


a change must (1) notify the other party 


in writing 60 days prior to the expiration 
date of the agreement, or, if the contract 
contains no expiration date, 60 days prior 


to the time it is proposed to modify or 


terminate the contract; (2) offer to meet 
with the other party to negotiate a new 
contract or to negotiate a contract contain- 
ing the proposed modifications; (3) within 
30 days after the first notice notify the ap- 
propriate federal, state or territorial media- 
tion agencies; and (4) without resorting to 
a strike or a lockout, continue in full force 
all the conditions of the contract for a period 
of 60 days after the first notice or until the 
expiration of the contract, whichever occurs 
later. 

The Taft-Hartley Act, in Sections 206- 
210, outlines the procedure to be used in 
case a strike or a lockout which would 
endanger the national health and _ safety 
occurs. Such a strike or lockout is defined 
as one that affects an entire or a substantial 
part of an industry that is engaged in trade, 
commerce, transportation, transmission or 
communication among the states or with 
foreign nations, or is engaged in the pro- 
duction of goods for interstate commerce. 
Furthermore, it must appear that if such a 
strike or lockout does take place, the na- 
tional health and safety will be endangered. 
\When a strike of this nature occurs or is 
threatened, the act empowers the President 
t. appoint a fact-finding board or a board 
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of inquiry. This board is granted all the 
powers of the Federal Trade Commission 
relative to the calling of witnesses and 
access to books, papers and documents. 
This board will investigate the dispute and 
make a written report to the President at 
a time designated by him. The report will 
include a statement of its position, but no 
recommendations. The President is_re- 
quired to file a copy of this report with 


the Federal Mediation and Conciliation 
Service (FMCS) and make its contents 
available to the public. 

The President may then direct the At- 


torney General to petition the appropriate 
district court of the United States to enjoin 
the strike or lockout. After the issuance 
of the injunction, the President is required 
to reconvene the board of inquiry. After a 
60-day period, the board must give a report 
to the President containing such items as 
the current position of the parties involved 
in the dispute, the efforts that have been 
made to settle the trouble, and the em- 
ployer’s last offer. During this period the 
parties to the dispute are required to confer 
with the FMCS but are under no obligation 
to accept any settlement proposals made 
by this agency. Within the next 15 days, 
the NLRB must take a secret ballot of the em- 
ployees of the employers involved in the 
dispute to see if they wish to accept the 
last offer of their employers. Five days 
after the election, the NLRB will certify 
the results to the Attorney General, who is 
required to move to discharge the injunc- 
tion and the court must grant the motion. 
The President must then submit a full re- 
port of the proceedings to Congress and 
make-recommendations for action. With 
all this elaborate machinery for handling 
strikes and lockouts that may endanger 
national health and safety, there is nothing 
in these sections providing for final settle- 
ment of the disputes. A strike or a lockout 
is postponed but either could be resorted 
to after the expiration of the 80-day period. 


The Taft-Hartley Act limits the right 
to strike in other ways. For example, 
Section 305 makes it illegal for any em- 


ployee of the United States Government 
to engage in a strike. This provision ex- 
tends not only to all agencies of the United 
States but to all wholly owned government 
corporations. If any governmental em- 
ployee strikes, he must be discharged at 
service status and 
he cannot be re-employed by the United 
States or any such agency for a period of 


once, he loses his civil 


three years. 
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Furthermore, the Taft-Hartley Act in 
Section 501(2) defines a strike in such an 
inclusive manner that certain concerted 
activities of laborers that were not formerly 
considered strikes now fall into this cate- 
gory. This definition of a strike covers any 
concerted stoppage of work by employees. 
This would include work stoppages when 
the contract expires, various forms of slow- 
downs, and other concerted interruptions 
of production by the plant employees. 

In interpreting the right to strike given 
to workers in the NLRA, both the NLRB 
and the courts have held that this right 
was envisioned as the engaging in a lawful 
strike.’ Generally, strikes have been con- 
sidered unlawful or unprotected if the pur- 
pose of the work stoppage is unlawful or 
if the methods used in the strike are 
illegal. The test used by the Board as to 
whether or not a strike violates Section 
8(b)(1)(A) of the Taft-Hartley Act is 
normally the way it is conducted, as long 
as its objectives are directly related to the 
interests of the workers and are not directed 
primarily at forcing other employees to 
give up rights protected in Section 7.* 

On the basis of this doctrine, it has been 
ruled that strikes which violate federal laws 
are illegal. It is true that the Board held 
in the Southern Steamship Company case 
that a strike of seamen was not illegal.‘ 
The workers remained aboard the ship but 
this had been their living quarters and they 
were never asked to leave the ship. The 
strike did not warrant discharge because 
the ship was safely moored in dock during 
the labor trouble, there was no damage 
or danger to property or life, and, while the 
workers had signed the shipping articles 
which are individual contracts, there were 
no no-strike clauses in existence. The 
circuit court’ to which this case was ap- 
pealed upheld the Board and stated that 
seamen have the right to strike when the 
vessel is owned by their employer and is 
safely moored in dock in an American port. 
In this case, the court noted that the sea- 
men did not seize the ship, but did keep 
the ship in a safe and a sanitary condition. 
However, the United States Supreme Court ° 
ruled that the seamen violated the mutiny 





Los Angeles Harbor Department 


What kinds of cargo come into a 
busy harbor like that at Los Angeles? 
Ranking items are coffee, crude rub- 
ber, newsprint and automobiles. The 
picture shows sponge rubber being 
unloaded from a freighter. 





statutes by conducting a strike on board a 
vessel moored to a dock in an American 
port in order to compel the owner to recog- 
nize their union, which had been certified 
by the Board as the appropriate bargaining 
agent. Relations, said the court, of men 
at sea are different than relations existing 
in a plant. Master-servant 
danger to lives and property is always pres- 
ent, and, if seamen were allowed to strike 
while the ship was safely moored in port, 
it would encourage disrespect for authority 
while at sea. 

It has been considered an unfair practice 
for a union to engage in strikes or threats 
of strikes to enforce the closed shop which 
has been outlawed since the passing of the 
Taft-Hartley Act,’ or to compel an em 
ployer to incorporate an illegal union se 
curity clause in a contract.’ A strike also 
violates Section 8(b)(2) of the act if its 
objective is to cause management to lay 
off employees who refuse to pay dues to a 


relations exist, 





1NLRB v. Ohio Calcium Company, 6 LABOR 
CASES { 61,478, 133 F. (2d) 721 (CCA-6, 1943). 

? Mackay Radio and Telegraph Company, Inc., 
96 NLRB 740 (1951). 

% National Maritime 
(1948). 

#23 NLRB 26 (1940). 


Union, 78 NLRB 971 
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5 Southern 
LABOR CASES { 60,476, 120 F. 
1941). 
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LABOR CASES { 51,139, 316 U. S. 31 (1942). 

7 American Newspaper Publishers Association 
v. NLRB, 20 LABOR CASES { 66,691, 193 F. (2d) 
782 (CCA-7, 1951). 
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union which has no legal union shop agree- 
ment with management.’ It has been held 
that the employer can refuse to bargain 
with a union engaging in an illegal strike, 
such as one to force the employer to grant 
a wage increase which would violate the 
Wage Stabilization Board’s ruling.” How- 
ever, it was not considered unlawful for a 
union to strike to force an employer to 
negotiate for a wage increase during the 
period of wage stabilization, so long as it 
was stated that any wage increase agreed 
upon would not become effective until it 
was sanctioned by the Wage Stabilization 
Board.” 

The right to fire for strikes that violate 
a legal agreement or contract has been, 
with some modifications, well established in 
the area of labor relations. Very early in 
its interpretation of the NLRA, the United 
States Supreme Court ruled that an em- 
ployer could effectively discharge strikers 
for breach of contract.” However, a strike 
does not violate a contract which merely 
provides for grievance procedure but does 
not contain a no-strike clause.” Neither is 
an oral agreement equivalent to a no-strike 
clause in a contract.“ While it has been 
held by the Board that workers who par- 
ticipated in an illegal strike by violating 
a no-strike clause and by seizing the em- 
ployer’s property could be discharged, it 
has been also maintained that the em- 
ployer could not single out a union leader 
for discharge and reinstate the other strik- 
ers. The discharged union leader had to be 
reinstated, but no back pay was awarded 
because of the nature of the strike.” 


The Board has held that the employer 
could impose various penalties upon workers 
who strike in direct violation of a contract.” 
Management can require disassociation from 
such activities as a condition of employ- 


ment.” The employer is justified in firing 
employees who actually engage in a strike ™ 
or incite a strike” in breach of a contract 
or in violation of a no-strike clause, with- 
out exhausting the provisions incorporated 
in the grievance procedure.” The Board 
has held that the employer could lay off 
temporary employees who peacefully picketed, 
because this behavior induced a strike in 
violation of a no-strike clause, even though 
the concerted activity was caused by unfair 
practices on the part of the employers. Nor 
does illegal discharge of employees justify 
a strike in violation of a no-strike clause, 
because the workers are protected by law 
against the employer’s unfair practices with- 
out breaching the contract.” A strike vio- 
lating contractual provisions by the first 
shift justifies a lockout on the part of the 
employer of workers on the and 
third shifts, because the employer does not 
know how long the strike will last, and it 
is not feasible to operate with the first shift 
not working.” Furthermore, by violating 
the contract, the union forfeits its bargain- 
ing rights, causes the contract to be re- 


sec ynd 


moved as a bar to a decertification election 
and grants to the employer the privilege 
of terminating the contract.” 

However, the Board has held that it is 
illegal to discharge persons for engaging in 
a strike in violation of a no-strike clause 
if the employer waives his right or con- 
dones such conduct by permitting them to 
By so doing he forfeits 
viola- 


return to work. 
his right to discharge for contract 
tion.** Also, a union’s breach of a no-strike 
clause does not remove a contract as a bar 
to a decertification election if the employer 
does not exercise his privilege of rescinding 
the contract.” 

The circuit courts have 
Board’s reasoning in several instances. In 


upheld the 





* Newman, 85 NLRB 725 (1949). 

” American Rubber Products Corporation v. 
NLRB, 26 LABOR CASES { 68,497, 214 F. (2d) 47 
(CA-7, 1954). 

 Dofflemyer Brothers, 101 NLRB 205 (1952). 

% NLRB v. Sands Manufacturing Company, 
1 LABOR CASES { 17,044, 306 U. S. 332 (1939); 
Columbian Enameling and Stamping Company, 
Inc., 1 LABOR CASES { 17,043, 306 U. S. 292 
(1939). 

3 Dorsey Trailers, Inc., 80 NLRB 478 (1948). 

“Consolidated Frame Company, 91 NLRB 
1295 (1950). 

* Carey Salt Company, 70 NLRB 1099 (1946). 

% Joseph Dyson and Sons, Inc., 72 NLRB 445 
(1947). 

" Fafnir Bearing Company, 
(1947). 

’ Northern Crate and Lumber Company, 105 
NLRB 218 (1953). 
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” Kraft Foods Company, 108 NLRB, No. 160 
(1954). 

»” Granite 
(1949); Lancaster 
NLRB 255 (1947); 
75 NLRB 188 (1947). 

21 National Electric Products Corporation, 80 
NLRB 995 (1948). 

22 Marathon Electric Manufacturing Corpora- 
tion, 106 NLRB 1171 (1953). 

23 Moore Drop Forging Company, 108 NLRB, 
No. 5 (1954); United Elastic Corporation, 84 
NLRB 768 (1949); Electrical Products Corpora- 
tion, 109 NLRB, No. 145 (1954). 


City Steel Company, 87 NLRB 894 
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Copperweld Steel Company, 


* Alabama Marble Company, 83 NLRB 1047 
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Timken Roller Bearing Company v. NLRB, 
the union breached the contract by violating 
the no-strike clause and a grievance-adjust- 
ment clause. The company was justified 
in refusing to bargain over causes of the 
strike, grievances then involved, and sub- 
contracting. The court stated that while 
the statutory duty of the employer to 
bargain collectively with the union is abso- 
lute, it could be directed and channeled by 
contractual agreement. Another circuit 
court held that the Board could not order 
back pay to strikers who struck in violation 
of a contract in which the union agreed to 
protect the company against strikes.” 
Furthermore, it is legal for an employer to 
discharge an employee for not crossing a 
picket line of a union other than his own 
because the contract of the employee in- 
volved contained a no-strike clause. An 
illegal union security clause in the contract 
did not invalidate the no-strike clause.* 
While the 
that it is illegal to strike for unlawful ob- 
jectives, participation in such a strike does 
not in itself deprive strikers of their em- 
ployment status. The employer must exer- 
cise his power to challenge votes or to 
discharge.” Workers are not entitled to 
either reinstatement or back pay if they 
strike to compel a violation of a certifica- 
tion,” or if they strike or induce a strike 
to cause an employer to bargain with the 
union while the Board’s certification of 
In fact, 


3oard has consistently held 


another union remains in effect.” 
it is illegal for employees to strike to force 
the employer to violate any phase of the 
law or to force him to engage in practices 
which are illegal. For example, it is unlaw- 
ful to strike against the hiring of Negro 
employees” or to strike to attempt to cause 
an employer to give preference to union 


men.” However, it the employer condones 


2°12 LABOR CASES { 63,973, 161 F. (2d) 949 
(CCA-6, 1947): NLRB v. Sunset Minerals, Inc., 
25 LABOR CASES { 68,222, 211 F. (2d) 224 (CA-9, 
1954). 

27 United. Biscuit Company of America 1 
NLRB, 6 LABOR CASES { 61,120, 128 F. (2d) 77 
(CCA-7, 1942): Harnischfeger Corporation 1 
NLRB, 24 LABOR CASES { 67,895, 207 F. (2d) 57 
(CA-7, 1953). 

°° NLRB v. Rockaway News Supply Company, 
23 LABOR CASES { 67,440, 345 U. S. 71 (1953). 

2» Worcester Woolen Mills Corporation, 69 
NLRB 425 (1946). 

*® Columbia Pictures Corporation, 64 NLRB 
490 (1945): 5 


1 


a) 


American News Company, Inc., 55 
NLRB 1302 (1944). 

** Douds v. Local 1250, Retail-Wholesale De- 
partment Store Union, 15 LABOR CASES { 64,811, 
170 F. (2d) 695 (CA-2, 1948); Department Store 
Employees Union, 83 NLRB 355 (1949) 

% Macon Textiles, Inc., 80 NLRB 1525 (1948) 
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the action of the workers in striking t 
compel him to violate his obligations under 
an NLRB certification, it would be unlawful 
to discharge the employees.” 

In recent decisions, the Board has been 
quite rigid in its rulings relative to strikes 
for illegal purposes. Strikes to protect 
foremen™ and strikes called to cause the 
employer to discriminate against an em 
ployee are illegal because the purposes of 
the strikes violate the statute.” To strike 
in protest against discharges that are not 
discriminatory makes the strikers economic 
strikers and allows the employer to replace 
them.” If the main purpose or object of 
the strike is to force the distributors to 
stop doing business with a manufacturing 
company” or to force an employer to as 
sign disputed work to the employees repre- 
sented by the union on strike,” then the 
work stoppage is illegal even though othe: 
objectives of the strike are legal. A circuit 
court ruled“ that a mining company did 
not violate the law by barring an employee 
from its property after he refused to weig! 
coal for the purpose of leading an unau- 
thorized strike to pressure a state legisla- 
ture to pass legislation desired by the union 

Very early in the functioning of the 
NLRA, the United States Supreme Court 
held that the sitdown strike was illegal, 
even though the strike resulted from unfair 
practices performed by. the company 
Workers who seized the plant and refused 
to surrender possession of the buildings 
could legally be discharged. To rule other 
wise, reasoned the Court, would put a 
premium upon force.“ Furthermore, in the 
Apex Hosiery Company case“ the circuit 
court held that a sitdown strike involving 
violence and destruction of property was 
illegal. Such activities constituted a con- 
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During the past two years the Depart- 
ment of Justice has engaged in a 
most strenuous effort to enforce the 
federal criminal laws against para- 
sitic racketeers who in many parts of 
the country have infested and poi- 
soned the relations between business 
management and labor. 

—Herbert Brownell, Jr. 





spiracy to restrain trade or interstate com- 
merce and violated the Sherman Antitrust 
Act even though the objective of the strike 
was legal. In reviewing this case, the 
United States Supreme Court ruled that 
while the sitdown strike violated the 
statute, the labor union involved did not 
violate the Sherman Antitrust Act.“ The 
sitdown strike prevented the movement of 
goods in commerce, but it had no actual or 
intended effect upon competition in the 
market for the employer’s goods. The 
restraint of trade involved did not come 
within the meaning and intent of the Sher- 
man Act. 

Since the Supreme Court rulings, the 
Board has rather consistently held that the 
sitdown strike, even if it is provoked by 
unfair practices on the part of management, 
is illegal. Such strikes deprive the em- 
ployees of NLRA protection, and workers 
who engage in such work stoppages can 
he discharged or refused reinstatement.” 
In handling this problem, the Board has 
been required to define the sitdown strike. 
It is not a sitdown strike when employees 
stand around for one hour while discussing 
a grievance, if they leave the plant after 
being discharged and do not hold the 
premises in defiance of the employer’s right 
of possession. Employees are not justified 
in remaining on the job and choosing what 
duties they will perform.* In one case,” 
the Board held that the striker’s retention 
of some property, while not condoned, did 
not make the strike unlawful because there 
vas some justification for holding the prop- 
erty. It has also been held that if an em- 
ployer invites employees who engaged in 
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a sitdown strike for two weeks back to their 
jobs, he waives his right to treat them 
as wrongdoers.” 

Engaging in strikes affects the status of 
the workers and the employers involved in 
various ways. For example, the striker’s 
right to reinstatement is conditioned by 
a number of factors. If the strike is caused 
by an unfair practice of the employer, the 
strikers are entitled to their jobs if they 
unconditionally apply for reinstatement, and 
file charges within the six-month period as 
specified in Section 10(b) of the act. If 
the strike is an economic strike or a work 
stoppage not caused by an unfair labor 
practice on the part of the employer, the 
right of the strikers is limited, and the 
risks of the employer are less. The em- 
ployer can fill the jobs of the economic 
strikers, but jobs not permanently filled 
must be open to the economic strikers if 
they make unconditional application. If 
the strike is unlawful, the employer can 
fill all the jobs and disregard the applica- 
tions of the strikers for reinstatement. 

In dealing with this problem, the Board 
and the courts have consistently ruled that 
unfair labor practice strikers are entitled 
to their jobs if they apply unconditionally 
and individually for work, even if it means 
the discharge of the employees that have 
been hired during the strike.” The em- 
ployer is obligated to bargain with the 
union during a legal strike, and if he re- 
fuses to do so until the strike is abandoned, 
the economic strikers become unfair labor 
practice strikers, and the workers have a 
right to jobs even if the employer is forced 
to discharge all replacements hired after 
the employer violated the law by refusing 
to bargain during the strike. Also, a strike 
by a minority of the employees for recog- 
nition of the union was considered legal 
and was judged to be an unfair labor prac- 
tice strike, because the employer refused to 
comply with the law.® 


It is more or less an established doctrine 
that economic strikers, or those workers 
who strike to increase wages, regulate hours 
or better conditions of employment may 


* NLRB v. Aladdin Industries, Inc., 5 LABOR 
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lose some of the protection guaranteed in 
the statute. For example, it has been held 
that if a strike is not caused or prolonged 
by unfair practices of the employer, he is 
not obligated to displace new employees 
hired during the strike to make room for 
the strikers whose jobs have been filled, 
because he is legally privileged to hire new 
employees to replace economic strikers.” 
Therefore, strikebreakers in a strike not 
caused by unfair labor practices on the 
part of the employer are protected by the 
act." The newly constituted Board has 
also ruled that the employer’s refusal to 
reinstate certain strikers when the strike 
is abandoned is not illegal if the strike 
is economic and permanent replacements 
have been made.” As a result, permanently 
replaced economic strikers are new ap- 
plicants for jobs.™ 

However, it is a violation of the act for 
an employer to refuse to reinstate economic 
strikers, except as new employees, if they 
have not been replaced, because no. striker 
automatically loses his job by participating 
in an economic strike.“ The circuit courts 
have also ruled that employers can replace 
economic strikers, but they cannot dis- 
charge them or threaten to discharge them 
before replacing them.” In Wilson & Com- 
pany, Inc. v. NLRB,* the court reasoned 
that the right to strike anticipates that the 
strike will be conducted in a legal way. If 
the strikers engage in unlawful conduct, 
they lose their status as employees, and 
the employer has the right to determine 
which of the strikers guilty of unlawful 
conduct during the strike shall be reinstated. 

As stated earlier, the striking employee, 
whether he be an economic or an unfair 
labor practice striker, must unconditionally 
apply for a job to be eligible for employ- 
ment. 
the meaning of the concept “unconditional.” 
The newly appointed Board has ruled that 
the employer did not violate the law by 
refusing to hire former economic strikers 


This has raised the question as to 
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after the strike had ended because: thei 
applications were not for employment gen 
erally or of a continuing nature but fo 
immediate reinstatement, for which, the) 
were not eligible.” In the Anchor Rom 
Mills case,* this Board decided that th 
employer was not guilty of an unfair labo: 
practice when he refused to reinstate a 
number of former economic strikers, wh: 
had been replaced before the end of the 
strike, because they applied for “my job’’- 
their old jobs—or for reinstatement with 
back pay and with their seniority rights 
The request or application for reinstate 
ment to former or similar jobs indicated 
that the workers wanted immediate rein 
statement to which they were not legally 
entitled. 


In this same case, the Board ruled that 
it was a violation of the law for the em 
ployer to refuse to rehire a group of former 
economic strikers who had been permanent- 
ly replaced before the end of the strike. 
By requesting a job, any job, or just asking 
for employment these employees applied for 
unconditional employment in any available 
job, or they requested new employment and 
not reinstatement, and should not have been 
discriminated against. The 
policy was not to hire former strikers or 
union members, and he had hired a number 
of employees after the former strikers had 
applied unconditionally for employment 
Also, a letter sent by the union to the 
employer stating that the demand to be 
put back to work was unconditional was 


employer’s 


considered an unconditional application for 
reinstatement of the strikers.” 

In handling this problem of unconditional 
application for employment, one circuit 
court “ established the standard of carefully 
examining the language of the applications 
to determine whether the workers were 
applying for reinstatement or new employ- 
ment. Another court“ decided that a letter 
sent by the union to the employer stating 


that the demand to be put back to work 
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Consider the situation of men who 
at 45 or 50 cannot find work and 
yet have 22 to 26 years of life ex- 
pectancy. Those years would look 
bleak indeed. —Arthur Larson 





was unconditional was an unconditional ap- 
plication for employment of the strikers. 
It was not necessary for the union to make 
the word “unconditional” more distinct and 
plain. In NLRB v. Textile Machine Works,” 
it was held that discharged strikers who ap- 
plied for a job—any job or employment— 
had made application for a new job, but 
discharged strikers who applied for a job 
and wanted the rights they had in their 
old jobs did not apply for new employment. 


Section 10(b) of the Taft-Hartley Act 
requires that strikers not only uncondition- 
ally apply for employment but also file 
charges within the six-month period to be 
eligible for employment. A circuit court ™ 
held that application for reinstatement one 
year after the workers went on strike was 
timely, and the employer was obligated to 
reinstate the strikers, even though their 
jobs had been filled. Other circuit courts “ 
have decided that neither economic nor 
unfair labor practice strikers are eligible 
for employment unless they file charges 
against the employer for discriminatory 
refusal to reinstate them. Failure to file 
such charges with the Board on time causes 
the strikers to lose their rights of employment. 

The Taft-Hartley Act places other limita- 
tions upon both the strikers and the em- 
ployers against whom the strikes are called. 
Section 9(c)(3) of the statute clearly states 
that strikers who have lost their reinstate- 
ment rights are not eligible to vote in the 
certification elections. In applying this 
section of the law, the Board has ruled 
that strikers who have not been re-employed 
either because their jobs have been abolished 
or because they have been permanently re- 
placed in their regular jobs before the 


to vote.” In a recent decision,” a circuit 
court ruled that economic strikers are 
eligible to vote in a certification election, 
even if they commit violence on the picket 
line, if they are not discharged by their 
employer or permanently replaced by other 
employees. This court interpreted Section 
9(c)(3) of the act to apply only to those 
strikers who had lost their rights through 
legal action of the employer. 

The employer violates the law if he 
solicits either economic or unfair labor 
practice strikers to return to work by promising 
wage increases or by threatening economic 
penalties “ or by rewarding those who do 
not leave their jobs by giving them a wage 
increase during the strike.” However, the 
employer may solicit strikers to return to 
work if no threats of reprisal or promises 
of benefits are involved and if the strike 
is unlawful. This reasoning was further 
established in the California Cotton Coopera- 
tive case™ when the Board held that if the 
employer solicits employees engaging in an 
unprotected strike to return to work during 
the strike he loses his right of discipline. 
Such strikers are entitled to reinstatement 
as economic strikers unless the employer 
can give legal reasons for not giving them 
employment before the time he denied them 
reinstatement. Neither can the employer 
legally reinstate economic strikers at a 
lower rate of pay than they received before 
the strike or to jobs not equivalent to the 
ones they had before the strike. 

The Board has ruled that the striking 
union can be held responsible for the as- 
sault of an employee committed by its 
members in the presence of the vice presi- 
dent of the union. As an agent of the 
union he made no attempt to stop the 
assault, but he actually participated in 
the illegal behavior.” It was held in the Mara- 
thon Electric Manufacturing Corporation 
case™ that the employer was justified in 
discharging employees who were sick or 
had excused absences, and did not engage 
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in the strike conducted by the union, be- 
cause they were members of a powertul 
union under contract with a corporation 
which made membership in the union a con- 
dition of employment. The union admitted 
responsibility for the walkout, and 
employees failed to disassociate themselves 
from the union’s illegal conduct even after 
receiving a letter from the employer stating 
that all participants would be discharged. 
In the BVD Company case,” the Board 
decided that it was a violation of the law 
for unfair labor practice strikers to continue 
picketing during a period of violence in a 
strike. Workers could be discharged and 
refused reinstatement even though they did 
not participate in the illegal behavior or 
expressly authorize the violence, because 
they received benefit from the illegal be- 
havior by continuing to picket and by not 
openly disavowing the violence. However, 
in NLRB v. Cambria Clay Products Com- 
pany,” a circuit court ruled that unauthorized 
acts of violence on the part of individual 
strikers cannot be charged to the union or 
to other members of the union unless it can 
be proven that they participated in the il- 
legal behavior. Another circuit court held 
that the timing of a strike is very significant. 
If the workers deliberately strike at a time 
the plant damage and 
loss to the company, it is con- 
sidered illegal. Yet, the court did hold 
that the employer could only sever the 
employment relations of those who actually 
the strike and_ their 


these 


to cause greatest 


financial 


engage in illegal 


abettors.” 

In recent years, unions have been inter- 
ested in making strikes more effective and 
less costly. Undoubtedly this change is due 
to the high cost of living, to the fact that 
the laborer’s scale of living is higher and 
to management’s efforts to influence or 
destroy the striker’s credit during the work 
stoppage. The unions are attempting to 
determine the most strategic time to strike. 
They have resorted to sitdown strikes in 
which they have stayed in the plant to as- 
sure that production would be stopped. Al- 
so, In some cases workers have engaged in 
“quickie” strikes which were short and un- 
There are numerous instances 
engaged in 
In strikes of that 
nature, the workers stay on the job and 


predictable. 
the 
downs or partial strikes. 


where unions have slow- 








The Commissioner of Internal Revenue 
has held that when the Administrator 
of the Wage and Hour Division pro- 
ceeds under the provisions of the 


FLSA to collect unpaid minimum 
wages and overtime pay from em- 
ployers, these amounts, held in a 
special account for the employees 
involved, constitute ‘‘wages"’ for fed- 
eral income tax withholding and 
federal employment tax purposes. 
The employer is directed to withhold 
income taxes and deduct social se- 
curity taxes from these amounts be- 
fore paying the residue over to the 
Administrator under court order. 





curtail production but still receive their pay 
In some cases, workers have stayed on the 
job but attempted to 
market for the employer's 
situations where union 
multiemployer association a strike is called 
against just one employer; this acts as a 
threat to the others and avoids the cost otf 
a strike against all the employers 

This strike 
unions created serious 
problems for the Board. An analysis of the 
treatment of the so-called “whi 
saw” strike reveals the difficulties involved 
in handling this form of concerted activity 


destroy the 
products. In 


have 


one deals with a 


Strategy otf the 
administrative 


changed 
has 


Board’s 


In some cases, the older Board allowed the 
in “whipsawing” o1 
techniques in_ thei 
permitting the 


unions to 
“divide and conquer” 
striking activities, without 
employer to retaliate by using the lockout 
For example, in the Morand Brothers Beve 
age Company case,” it was held that mem 
bers of a multiemployer association violated 
the statute by laying off workers, when the 
union struck against one of its members, 
even if the layoff was designed to be tem 
intended to penalize 
threatening 

Also, in the 


was 


engage 


porary, since it was 
employees for striking or 
strike and to break the union. 
Continental Baking Company case,” it 
ruled that it was a violation of the law tor 
employers to either lock out or lay of 
employees in order to compel a union to 
abandon a strike which was limited to one 
employer in the association, and to rescind 
its demand for an optional five-day wee! 
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because such concerted activity on the part 
of the employers is a sympathetic lockout. 
In this case, the Board stated that it was 
llegal to use the lockout to coerce the 
union to abandon either a collective bar- 
gaining demand or any legal concerted 
activity engaged in to materialize the demand. 

However, in other decisions, this older 
Board did permit the employers to retaliate 
if extenuating circumstances existed. It 
was ruled that an employer affiliated with 
in association could lock out his employees 
in anticipation of a strike if there was 
danger of a spoilage of materials.“ In the 
Betts-Cadillac-Olds, Inc. case," it was held 
that management could lock out employees 
if the union would not tell the employer 
when a threatened strike would occur. The 
employer was justified in refusing to accept 
future orders so as not to inconvenience or 
disappoint his customers. Also, an em- 
ployer faced with recurrent strikes which 
made it difficult to plan his production 
could lock out his employees if his motive 
was to prevent economic loss.” 


In the Davis Furniture Company case “° 
the old Board rejected the theory that 
strikes and lockouts are commensurate 
weapons in the area of collective bargaining. 
There is, according to the Board’s ruling, 
nothing in the NLRA which equates lawtul 
strikes and lockouts. The employer is al- 
lowed to fill the jobs of economic strikers, 
but it he is unable to do this he is in a 
no more serious position than the strikers. 
The circuit court™ to which this case was 
appealed rejected the Board’s ruling. The 
court held that a group of 11 furniture 
dealers organized into an association did not 
violate the law by temporarily locking out 
all their employees, who were organized 
into a single union, when the union struck 
against one dealer, because these dealers 
were threatened with the loss of customers 
or the elimination of their markets through 
he union’s “whipsawing” strikes. The court 
reasoned that the Taft-Hartley Act was 
passed to create equality between the em- 
ployer and the employee. Therefore, the 


wer given to the union to strike either 
a part of the industry or the entire industry 
sno more than equaled by giving the em- 

ver, under certain conditions, the right 









The trade union methods of improv- 
ing conditions of life and work for 
wage earners, through economic and 
legislative action, can be employed 
only in a democracy. There can be 
no genuine trade unions under a 
dictatorship. Where there are free 
trade unions, there can be no dicta- 
torship. —George Meany 





to lock out temporarily all or a part of the 
employees involved. In order to maintain 
the status of equality emphasized in the 
statute, the power was granted to employ- 
ers to temporarily lock out their employees 
if the union used its right to engage in 
“whipsaw” strikes. Shortly after this de 
cision was made, the majority of the newly 
constituted NLRB made it publicly known 
that it concurred with this decision and 
would not appeal the case to the United 
States Supreme Court. 

In the Marathon Electric Manufacturing 
Corporation case,” the newly appointed Board 
ruled that the employer was functioning 
legally by locking out the second and 
third shifts after the first shift struck in 
violation of the contract. The employer 
had no way of knowing when the partial 
strike would end and could not operate 
economically without the first shift. In a 
recent decision,” the Board established its 
philosophy by holding that “whipsawing” 
strike activities are extreme and unjust, and 
held that it is not unlawful for the non- 
struck members of an employer’s associa- 
tion temporarily to lay off their employees 
to prevent such tactics. The union in the 
case did not say that it would call a strike 
against any other dealer, but a strike against 
one member carried with it an implied 
threat of strikes in the future against the 
others, the Board said. 

Over the years, the Board and the courts 
have ruled against slowdowns, partial strikes 
or “quickie” strikes. In the Personal Prod- 
ucts Corporation case,“ the Board held that 
the union, by participating in such harassing 
behavior patterns as sporadic walkouts, 
slowdowns, concerted refusal to work over- 
time, refusal to work special hours and 
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extending the rest period from ten to 15 
minutes during bargaining negotiations, was 
guilty of bargaining in bad faith. In recent 
decisions,” it has been ruled that partial 
strikes involving the curtailing of overtime 
during contract negotiations are illegal. 
Refusal on the part of the union to allow 
its members to work overtime even though 
the employer unlawfully increased the hours 
of work, and the engaging in a one-hour 
strike and the threatening of other work 
stoppages was considered sufficient to legal- 


SS 


ize discharge because such activities created 
a condition where the employees neither 
struck nor worked, and it demonstrated 
that the union wanted to dictate the condi- 
tions of employment. Here, a one-hour 
unprotected strike was considered adequate 
to premanently destroy the legal and pro- 
tected status of the strikers. 

Various circuit courts have upheld this 
reasoning. For example, the employer can 
discharge for organized or concerted refusal 
to work overtime unless time and one half 
is paid, because the act, says one court,” 
does not give workers the privilege to work 
under conditions arranged solely by them. 
The employee cannot be on strike and at 
work at the same time; he must either be 
on the job subject to the authority of his 
employer or off the job as a striker support- 
ing some grievance. A worker engaging in 
a partial strike is not eligible for reinstate- 
ment if his job has been filled by another 
employee. Another court™ ruled that the 
Board erred in holding that union em- 
ployees were functioning legally when they 
refused to process orders of another plant 
which was on strike because such assistance 
of the union is not protected by Section 7 
of the act. 

The Board, in the Elk Lumber Company 
case,” accepted the court’s philosophy and 
held that the employer could discharge 
employees for engaging in a concerted slow- 
down. It was reasoned that no one could 
work and strike at the same time, and that 
employees could not expect to continue to 
work only on their own terms. In_ this 
decision it was held that while the slow- 
down strike is an unprotected type of con- 
certed activity, it is not expressly illegal 


under Taft-Hartley, but it does bar tl 
guilty employees from appeals to the Boar 
for protection. The employer is not re 
quired to bargain with a union that engage 
in a slowdown, since such activity suspend 
bargain be 


the employer’s obligation t 
cause it reveals the lack of honesty an 
sincerity on the part of the union in thi 
collective bargain process.* 

In earlier decisions, the Board ruled that 
in disciplining workers who engage in an 
illegal strike it is proper for the employe: 
to select the strikers involved to disci 
pline. For example, in Mackay Radio and 
Telegraph Company, Inc.,"° where the workers 
engaged in a strike to force the employer 
to sign an illegal union security contract, 
and in Kaiser Aluminum and Chemical Cor 
poration," where the workers struck in 
violation of a no-strike clause, the employer 
could select the strikers for discharge be 
cause such strikes negatively affected the 
interests of the employers and were against 
public policy. In the California Cotton Co 
operative decision” the Board extended this 
selecting privilege in case the employees 
engage in a strike which is not considered 
expressly illegal, but is a type of unpro 
tected activity. In this decision, the em- 
ployer was permitted to single out five of 
the entire crew to discharge for engaging 
in a slowdown strike. In other words, the 
employer could make an example of the few 
or make a “spanking boy” of the few and 
let the others who were equally guilty re- 
main on the job. 

The United States Supreme Court™ up- 
held a ruling of the Wisconsin Employment 
Relation Board that ordered a union to 
cease and desist from interfering with pro 
duction by intermittently calling union meet 
ings and causing work stoppages during 
regularly scheduled working hours. The 
Court admitted that these activities of the 
union were neither forbidden nor sanctioned 
by Sections 7 and 13 of the Taft-Hartley 
Act, which protect the worker’s right to 
strike. The Court also ruled that the 
NLRB is privileged to forbid a strike i 
its purpose is illegal according to the stat 
ute, but the Board cannot forbid a strike 
if its methods are illegal. In this decision 
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it was emphasized that the Taft-Hartley 
\ct intended to forbid strikes to enforce 
unfair labor practices. The Board applied 
; this ruling in the Kohler Company case™ 
: when it held that the employer legally 
fired 12 out of 91 employees who reported 
ill before the end of a shift. In this case 
management had shut off the fans for 
experimental purposes. This action caused 
excessive heat in the plant, and the em- 
ployees refused to work or they engaged 
in a “quickie” strike in order to force the 
employer to accept the union’s settlement 
of the grievance. The Board did not ques- 
tion the legality of the grievance but criti- 
cized the means used by the union to settle 
the dispute. However, a circuit court re- 
; cently ruled that a peaceful temporary work 
stoppage in protest against working condi- 
tions does not make the workers disloyal 
to the company, and the workers cannot 
be discharged for such concerted activity.” 
The newly appointed Board held that 
“hit-and-run” striking and picketing were 
not concerted activities protected by the 
statute because such behavior was intended 
to harass the company into a state of con- 
fusion. Picketers who knowingly join in 
unprotected strikes or strikes using “hit- 
; and-run” techniques remove themselves from 
. the protection of the statute. Even the lack 
of personal knowledge of the strike strategy 
used by the union would not relieve the 
| picketers because by picketing they joined 
the strike and made common cause with 
the strikers.” 

Section 8(d) of the NLRA provides that 
no party to the contract may either modify 
or terminate the agreement unless the party 
serves a written notice on the other party 
to the contract of the intended modification 
or termination of the contract 60 days prior 
to its expiration, and continues in full force, 
without any strike or lockout, all the terms 
of the contract for 60 days after the ter- 
mination or modification notice has been 
served or until the expiration date of the 
contract, whichever occurs later. 

The old Board, in the Packinghouse Work- 
ers case,” refused to apply the strike ban 
to the entire term of the contract. It rea- 
soned that Congress intended to ban 
strikes and lockouts for a maximum period 
{ 600 days. The phrase “whichever is later” 


















Los Angeles Harbor Department 


Strange as it seems, the big Ti- 
conderoga which dominates this pic- 
ture grew to its present size last year 
when 41 feet were added to its 
length in one of the largest recon- 
struction jobs in the history of the 
West Coast maritime industry. Todd 
Shipyards Corporation did the job. 
The vessel had been severely dam- 
aged by an explosion of unknown 
origin in 1953. New over-all length: 
564 feet, six inches. Carrying capa- 
city: 160,000 barrels. Deadweight 
capacity: 18,000 tons. 





was to apply only where the 60-day notice 
would overlap the end of the contract. The 
Board reasoned that any other interpreta- 
tion would make modification of a contract 
meaningless, and would reduce reopening 
clauses to mere scraps of paper. Therefore, 
the union did not violate the law by strik- 
ing for a modification of the contract where 
the strike occurred 60 days or more after 
the notice of the modification was given in 
terms of the requirement outlined in Sec- 
tion 8(d) of the law, and the contract con- 
tained a modification or reopening clause, 
and did not contain a no-strike clause. 


In the Wagner Iron Works case,” the 
Board held that workers who struck with- 
out giving the 60-day notice to terminate or 
modify an existing agreement would lose 
their employment status. However, the 
union’s behavior did not justify the em- 
ployer’s firing employees who participated 
in an unfair labor practice strike, because 
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Of 64 million workers in this country, 
there are only 9 million whose com- 
petence may be termed ‘'‘skilled’’; 
that is one worker in seven.—John 
J. Gilhooley, special assistant to the 
Secretary of Labor. 





Section 8(d) only applies to economi 
strikes to terminate or modify the contract, 


and the employer cannot invoke the law 


if the strike is caused by his own unfai1 
practices even if the contract contains a 


no-strike clause. In another case” the 


Board ruled that a strike occurring more 
than 60 days after the filing by the union 
of a proposed modification of the contract 
was legal. This philosophy has been accepted 
by a circuit court in the NLRB v. Mastro 


” In this case, 


Plastics Corporation decision. 
the employees struck because of the unfai 
labor practices of their employers. The 
contract contained a no-strike clause, and 
the strike took place within the 60-day 
cooling off period designated in the law 


However, in Local No. 3, United Packing 
house Workers v.§ NLRB. the court gave 
a more literal and rigid interpretation of 
this phase of the statute. It held that a 
union could not legally strike to modify a 
contract until the contract had expired even 
though the 60-day cooling-off period had 
been respected. The union had called a 
strike to obtain a wage demand made unde: 
a reopening clause in the contract. It had 
given the required 60-day notice, and the 
time had expired. Nevertheless, the unlaw- 
ful strike deprived the strikers of both thei 
status as employees and their reinstatement 
rights. The court recognized that this in 
terpretation would outlaw any strike for 
contract modification during the life ot the 
contract, but it contended that atiy plea 
for a different ruling must be made to 
Congress. The United States Supreme Court 
refused to review this decision. 

The new NLRB ruled recently that a 
union cannot legally strike for contract 
changes until the contract expires, even 
if the 60-day cooling-off period required by 
the law has elapsed."” In this ruling, the Board 
followed the reasoning of the court in the 
Packinghouse Workers case that the maxi 
mum waiting period required by the statute 

%” Wilson and Company, 106 NLRB 823 (1953) 

10 26 LABOR CASES { 68,584, 214 F. (2d) 462 
(CA-2, 1€54). 

101 25 LABOR CASES { 68,153, 210 F. (2d) 325 
(CA-8, 1954). 
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is not the 60-day notice period. Howeve: 
the Board makes a very liberal interpreta 
tion of the expiration date of a contract 
For example, under a fixed-term contract 
with no reopening provisions, the expiratior 
date would be the termination date of th 
contract; under a fixed-term contract co1 

taining a reopening clause at a_ specifi 

time, the expiration date would be the re 
opening date; under an automatic-renewa 
contract, the expiration date would be th: 
earliest date on which modification or tet 
mination could be effectuated; and, unde: 
contracts of indefinite duration, the expira 
tion date would be the expiration of th 

60-day cooling-off period designated it 
the law. The Board made it clear that the 
cooling-off period is to be applied to economi 
strikes which are for the purpose of chang 
ing working conditions, and not to unfair 
labor practice strikes. The penalty fo 
violating this section of the law is the loss 
of employment and reinstatement rights 
In another case™ the Board perpetuated 
this point of view by holding that the em 
ployer did not violate the statute by discharg 

ing and by refusing to reinstate employees 
who participated in an economic strike 70 
days after giving notice to the employer ol 
the desire to negotiate a new contract. The 
contract was of a fixed nature, and the 
employees could not strike until the con 
tract expired. 

Section 8(d)(3) of the Taft-Hartley Act 
not only requires that the party who wishes 
to terminate or modify a contract must 
serve the 60-day notice, but also makes it 
mandatory that this party notify the Fed 
eral Mediation and Conciliation Service 
within 30 days after the 60-day notice ot 
the existence of a labor dispute. In the 
Retail Clerks Union case, the union serve 
the 60-day notice to the employers involv« 
but failed to comply with the proper notif 
cation to the Federal Mediation and Con 
ciliation Service. The Board held that th« 
strike engaged in by the union after thi 
expiration of the 60-day cooling-off period 
was unlawful from its inception. 

This brief analysis reveals that in tl 
United States, as the economic societ 
becomes more complex, there is an 1 
creasing tendency to regulate the right ot 
employees to engage in strikes or worl 





02 Lion Oil Company, 109 NLRB, No. 106 
(1954). 
183 Snively Groves, Inc., 109 NLRB, No. 199 
(1954). 











1¢ 109 NLRB, No. 111 (1954). 
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Nonfarm housing starts rose season- 
ally in March to 117,000, complet- 
ing the most active first quarter on 
record. The 116,100 privately owned 
units started in March represented an 
annual rate of 1,407,000 private 
dwellings, after allowance for sea- 
sonal factors. . . . Last year was the 
second best housing year with total 
volume 11 percent above 1953 but 
13 percent below the 1950 record of 
1,396,000 housing starts. 


—Bureau of Labor Statistics 





stoppages. This is in harmony with the 
belief that society is justified in protecting 
itself against any behavior pattern that 
endangers the national health and safety. 
\lso, the recent decisions of the newly 
constituted Board and the courts indicate 
that there is a trend to interpret the Taft- 
Hartley law as an equalizer of bargaining 
relations rather than as a statute to protect 
unions. In order to reach the goal of status 
of equality or to equalize relations between 
the employer and the union, the employer 
is privileged to use legal methods to defeat 
unionism and to lessen the effects of the 
weapons that unions have developed ovet 
the years to elevate their position in the 
industrial society. 

The recent decisions of the newly con- 
stituted Board and the courts make it much 
more difficult for unions to engage in vari- 
ous types of strikes. The employer is 
given more power in dealing with partial 
strikes, “hit-and-run” strikes, and “quickie” 
strikes or any other unprotected work 
stoppage. The employer is not only given 
the right to discharge the participants in 
such strikes but he can choose which of 
the participants he wishes to discharge, 
because these striking workers lose all their 
rights under the statute. These decisions 
also impose responsibility upon employees 
who join the unprotected strikes by re- 
tusing to cross a picket line set up by their 
union. In fact, union members are held 
liable for the actions of their union, even 
hough they do not participate in the un- 
protected work stoppages because of ill- 
ness and are personally unaware of the 

rike strategy employed by the union. 
'hese workers must disassociate them- 
elves from the union’s illegal conduct in 

der to reserve their rights under the law. 
so, there is a tendency to emphasize the 
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timing of the strike by the union. If a 
strike occurs at a time when it causes great 
financial loss to the company it may be 
considered illegal. This would obviously 
weaken the effect of strikes because unions 
have for years been interested in striking 
at the most strategic time, which is generally 
considered to be at the peak of production 


Moreover, these rulings may easily in- 
crease the use of lockouts in the area ot 
labor disputes. Employers may now invoke 
the lockout to counteract the “whipsawing” 
tactics of unions when such organizations 
strike against one member of an employet 
association at a time. This may result in 
the development or growth of multiem 
ployer bargaining units and the industrial 
type of unionism because the employers 
can now use the lockout and use thei 
combined strength to protect a struck mem 
ber. Unions can be forced to bargain on an 
association level. Obviously this defeats 
the union’s technique of calling a limited 
strike against an employer or prevents 
these organizations from placing pressur« 
upon one member 


The literal interpretation by both the 
new Board and the courts of Section 8(d) 
of the statute which provides for certain 
procedures to be followed before a strike 
or a lockout can be called when a legal 
collective bargaining agreement exists may 
result in some modifications in future con- 
tracts. This interpretation by the courts 
and the Board makes it unlawful for a 
union to strike to force a contract chang¢ 
until the contract expires, even though the 
union respects the 60-day cooling-off period 
imposed by the law. Some contend that 
by barring strikes to enforce contract 
modifications during the life of the con- 
tract, the Board actually puts a no-strike 
clause in the contracts. If unions cannot 
make any contract improvements until the 
contract expires, labor organizations will 
be reluctant to sign long-term contracts. 
To lessen the effect of the literal interpre- 
tation of this section of the statute, unions 
may accept only one-year contracts and 
may modify the wording of the reopening 
clauses included in many contracts. It is 
obvious that these recent rulings have 
created a more unfavorable attitude on the 
part of unions toward the Taft-Hartley 
Act. As they have done in the past, these 
unions will attempt to devise techniques 
to negate any barriers that interfere with 
their attempt to matcrialize their objective 
of elevating the status of their employees 


[The End] 
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in the American economy. 
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NLRB Policy on the Employer's Duty 


dissent 
bar- 


TM HERE APPEARS to be no 

from the opinion that collective 
gaining should be conducted intelligently, 
rationally and reasonably. Labor and man- 
agement have expressed concurrence with 
this idea through myriad statements by 
their representatives uttered to the rhythm 
of affirmatively nodding NLRB and public 
“heads.” But the path to this commonly 
desired objective is interspersed with ob- 
stacles, each of which is grounded upon 
the interpretation of intelligence, rationality 
or reasonableness under particular circum- 
One of the most formidable ob- 
structions is the continuing dispute over 
the employer’s duty to furnish economic 
data for collective bargaining. 

Labor that, if it is to bargain 
intelligently and rationally, it must have 
access to detailed information,’ which, by 
its very nature, rests in the hands of man- 
agement. How is it possible, the general 
argument goes, for intelligent and rational 
bargaining to take place when one party 
lacks information relevant to such negotia- 
tions? As stated positively by one iabor 
leader: “It is hardly possible to make rea- 
demands, by coincidence, 


the facts make possible a 


stances. 


submits 


except 
that 


sonable 
without 


determination of what would be _ reason- 
able.” * Obviously, such facts are not to be 
found in the financial reports which are 
published regularly by the larger corpora- 
tions. Furthermore, even if the desired 
facts were to be made available to unions 
through this medium, there are a significant 
number of small, or closely held, corpora- 
tions which do not publish such reports. So, 
we have labor’s interpretation of reason- 
ableness in this area: Upon request by the 
union, the employer should open his books 
to penetrating analysis by union account- 
ants. 

On the other hand, management, grimly 
defending its slowly shrinking perimeter of 
prerogatives, looks upon labor’s blanket de- 
mand for such comprehensive data as being 
completely unreasonable. While admitting 
the conceivability of particular circumstances 
which might call for release by the employer 
of certain limited information, management 
maintains that, in such a situation, the 
specific employer’s judgment should control. 
Of course, in formulating his decision, the 
employer would have to consider the strength 
of the union and the relevancy of the re 
quested information to the negotiations.’ In 
position, management has 


support of its 





1 ‘*‘What Kind of Information Do Labor Unions 


Want in Financial Statements?’’ 87 Journal of 
Accountancy 368-377 (May, 1949). Among the 
types of information mentioned in this sym- 


posium by Otis Brubaker, Lane Kirkland, Wil- 
liam Gomberg, Nat Weinberg, Solomon Barkin, 
and others are: cost of direct labor; amount of 
salaries paid; a meaningful breakdown of ad- 
ministrative, general and selling costs; separate 
listing of income taxes and other taxes with 
appropriate detail; unit costs and productivity; 
hourly earnings; dividend payments; income 
transferred to surplus; explanations of various 
reserves, and their purpose; cost of paid sick 
leaves and overtime work; break-even chart 
with detailed scheduled breakdown of the basis 
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for the fixed costs: bond discounts and finance 
charges; gains and losses on investments; bad 
debts: and extraordinary income and charges 

? Work cited at footnote 1, p. 371. 

3 House Committee on Education and 
Hearings on Matters Relating to the 
Management Kelations Act of 1947, 
Other Purposes, 83d Cong., 1st Sess 


Labor 
Labor 
and 
(pursuant 
599-600 


for 


to H. Res. 115, 83d Cong.), Pt. 2, pp 

606, 622-623; Pt. 4, pp. 1395, 1418-1419; Pt. 6 
pp. 2209-2210; Pt. 7, p. 2395; Pt. 10, pp. 3701 
3702. Senate Committee on Labor and Public 


Welfare, Hearings on Proposed Revisions o/ 
the Labor-Management Relations Act of 1947 
83d Cong., 1st Sess., Pt. 1, pp. 240-242, 267, 317 
350; Pt. 5, pp. 2701, 2807. 


June, 1955 e@ Labor Law Journal 
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Supply Economic Data for Bargaining__— 


THOSE WHO BELIEVE THAT LABOR-MANAGEMENT RELATIONS WILL SOON 
MATURE TO A POINT WHERE INFORMATION WILL BE FREELY EXCHANGED 
ARE MOST LIKELY TO APPROVE THE NLRB DATA-FURNISHING DOCTRINE 





presented a number of arguments over the 
years, from 1936 to 1954.* 

Thus, we have management’s interpreta- 
tion of reasonableness concerning provision 
of economic data by the employer to the 
union: Labor’s right to information pos- 
sessed only by management should be bar- 
gained by the parties involved, and should 
not be established by legislative action or 
by administrative fiat. 

Within this contentious atmosphere, the 
National Labor Relations Board labors and 
brings forth a verdict in each information 
case which rises to the Board’s level. With 
each new decision, the NLRB reaffirms, 
modifies or adds to its slowly evolving 
policy on this question’; thus, a study of 
Board policy calls for a review of the cases 
through which this policy has been devel- 
oped, beginning with the S. L. Allen decision 
of May, 1936, wherein the Board said: 
“Interchange of ideas, communication of 
facts peculiarly within the knowledge of either 
party, personal persuasion and the oppor- 
tunity to modify demands in accordance 
with the total situation thus revealed at the 
conference is of the essence of the bargain- 
ing process.”* (Italics supplied.) Each of 


the cases in this area readily falls within 
one of three categories based upon the type 
of data requested by the union: (1) finan- 
cial data, (2) wage data and (3) fringe- 
issue data. 


Financial Data 


The members of the Board barely had 
time to become acclimated to their new 
positions before they were called upon to 
decide whether an employer had violated 
the Wagner Act by refusing to substan- 
tiate his claim that the company could not 
raise wages because of its poor financial 
condition.’ Employee dissatisfaction with 
new wage rates instituted by the company 
actually had motivated the formation of the 
union. In a conference, which was sched- 
uled after considerable procrastination on 
the part of the company, the union pre- 
sented its demand for an increase in wages. 
The company insisted that it was precluded 
from raising wages by its poor financial 
condition. The union countered by request- 
ing to see the company’s books, or alter- 
natively, to have the company’s claim verified 
by an audit of the books to be conducted 





* Cases cited in footnotes below. 

5It should be emphasized that the evolution 
of Board policy continued uninterrupted by the 
passage of the Taft-Hartley Act, which merely 
changed the designation of those sections of 
the Wagner Act which are directly pertinent to 
the issue here in question, from 8(5) and 8(1) 
to 8(a)(5) and 8(a)(1), while leaving the lan- 
guage of the sections unchanged. It is true 
that Taft-Hartley, in Sec. 8(d), defined col- 
lective bargaining for the first time, but, in so 
doing, it actually offered no more than codifica- 
tion of a definition which had developed through 
the medium of NLRB case rulings. 


Economic Data for Bargaining 


728 (1936). It is worth noting that the Board 
offered this opinion in reference to a case which 
did not involve a charge of refusal to furnish 
information, and which preceded the first Board 
decision concerning such a charge. This would 
seem to indicate that the Board was consciously 
laying the groundwork for a policy aimed at 
enhancing the free exchange of pertinent in- 
formation. 

7 Pioneer Pearl Button Company, 1 NLRB 837 
(1936). 






















































by an impartial third party. The company 


flatly refused. 


In its conclusions, the Board stated: “He 


[the company president] did no more than 
take refuge in the assertion that the 
[company’s] financial condition was poor; 


he refused either to prove his statement, or 


to permit independent verification. This is not 
collective bargaining.” * (Italics supplied.) 
Accordingly, the Board found the company 
guilty of refusing to bargain, in violation of 
Section 8(5) of the act. In ordering the 
company “to bargain collectively” with the 
union, the Board offered no hint as to what 
specific information the company must fur- 
nish. 

In a much later case, which arose under 
somewhat similar circumstances, the Board 
reiterated its view that failure to substan- 
tiate a claim of financial inability to pay 
increased wages, or at least to permit inde- 
pendent verification of such a claim, consti- 
tuted a refusal to bargain. Once again, 
however, the Board restricted its order to 
“bargain collectively,” with no indication 
whatever of the explicit data which the 
employer must supply to the union in order 
to earn the approval of the Board.’ 

Employer’s demand for reduction in 
wages.—While a noticeable preponderance 
of cases dealing with financial data have 
their genesis in the union’s demand for a 
wage increase, the Board has decided at 
least one case which originated as a result 
of the employer’s demand for a wage re- 
duction.” The company insisted that an 
immediate cut in wages, as dictated by the 
“necessities” of its business, was “impera 
tive.” Without going so far as to demand 
to see the company’s books, the union 
requested permission to have the books 
examined by a government accountant to 
establish whether such a cut was or was 
not “imperative.” The company’s answer 
was an unqualified “no.” 

In finding the company in violation of 
the act, the Board cited its statement in the 
S. L. Allen case," and added: 

“However, the respondent [company] at 
no time offered to the United [union] any 
evidence that the proposed wage reduction, 
’ Case cited at footnote 7, p. 843. The itali- 
cized language indicates that the Board at this 
time leaned in the direction of requiring the 
employer to prove that the company was in 
poor financial condition rather than merely to 
make available to the union the company’s 
records. In NLRB v. Jacobs Manufacturing 
Company, 21 LABOR CASES { 66,949, 196 F. (2d) 
680 (CA-2, 1952), the court emphasized that the 
employer does not have to prove that he is 
right when he says that he cannot afford a 
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Skilled labor is at the core of Ameri- 
can progress. . . The skills of 
labor have to be created through the 
conscious and deliberate planning of 
management and labor with such lim- 
ited assistance as the government 
can give.—John J. Gilhooley, special 
assistant to the Secretary of Labor. 





the introduction of a wide differential be 
tween existing minimum rates and minimum 
rates for new employees, and the reserva- 
tion of a right to reduce wages further, 
were at this time necessary, although, plainly, 
the existence of such facts was peculiarly 
within its own knowledge; and while re- 
jecting, as we have stated, the United’s pro- 
posal to permit a government accountant to 
inspect the respondent’s books, or, in the 
alternative, to submit the matter to arbitra- 
tion, itself made no suggestion whereby the 
validity of its claim that business necessities 
required the wage clauses which it proposed, 
might be demonstrated.” * (Italics supplied.) 

As in other cases, the Board did not 
direct the company to furnish specific in- 
formation to the union; rather, as indicated 
by the italicized language, the Board ap 
peared to say to the company: “If you 
document your claim in some way, regard- 
less of how you do it, you will be in 
compliance.” 

Confidentiality of financial data. — Al 
though many employers have maintained 
that certain wage data are confidential, this 
argument rarely has been put forth in 
defense of a refusal to supply financial data 
One such case to come before the Board 
involved two respondents, a parent. corpo 
ration and its wholly owned subsidiary 
Che subsidiary, in a letter to its employees, 
who had struck for higher wages, declared 
that “selling prices of rayon does [sic] not 
produce earning capacity to pay higher 
wages or otherwise increase production 
costs.” In conference with the company, 
the union requested that the company verify 
its statement. The company refused on the 


wage increase, but that he must produce the in 
formation upon which such a decision may rest 

°Camp & McInnes, Inc., Alamo Division, 100 
NLRB 524 (1952). 

” Singer Manufacturing Company, 24 NLRB 
444 (1940) 

" Case cited at footnote 6. 

1 Case cited at footnote 12, p. 455. 

33 Manville Jenckes Corporation and Woon 
socket Rayon Company, 30 NLRB 382 (1941) 


June, 1955 @ Labor Law Journal 








grounds that “information about its business 
was confidential.” The Board brushed aside 
the company’s contention that its financial 
data were confidential and found the com- 
pany in violation of the act. 

This case is interesting, if not significant, 
because of another aspect of its treatment 
by the Board. At a meeting subsequent to 
the one wherein it pleaded confidentiality, 
the subsidiary submitted to the union a 
financial statement which illustrated the 
financial condition of that company and its 
parent corporation for the previous five 
vears. However, this statement presented 
no information which would indicate whether 
the company could or could not financially 
afford to increase wages. Commenting on 
the statement proffered by the company, 
the Board, in a footnote, remarked: 

“While setting forth the nct income and 
loss of the Rayon Company and Manville 
Jenckes Corporation during this period, 
along with certain other items, the state- 
ment did not disclose with particularity 
the manner in which such net income or loss 
was computed. It did not indicate the 
amount received by the Rayon Company 
from sales of rayon yarn to Manville 
Jenckes Corporation, current operating ex- 
penses, and costs, and like items.” ™* 


This extraneous statement leads one to 
believe that the Board was prepared to 
issue a definitive mandate in the instant 
case. However, once again, the Board 
merely ordered the company “to bargain 
collectively.” 


Board’s stand under Taft-Hartley.—In the 
first case to originate after the passage of 
Taft-Hartley, the Board appeared anxious 
to reaffirm the decisions which had gone 
before and to elaborate upon its view of the 
employer’s duty in this area.” The facts 
were broadly similar to those of previous 
cases. The company insisted that it could 
not grant any wage increases because it 
was financially unable to do so. In three 
successive requests, the union asked for the 
amounts of dividends paid, a financial state- 
ment and a breakdown of manufacturing 
costs, all of which the company rejected. 

The Board found the company had failed 
to discharge its duty to bargain collectively, 
aying: 

“We believe, however, that, if the re- 
pondent [company] was unwilling to modify 


its initial opposition to the union’s demands 
for a wage increase, it should, at the very 
least, have made a genuine and sincere 
effort to persuade the union to accept its 
position. Here, the validity of the respond- 
ent’s position depended upon the existence 
of facts peculiarly within its knowledge. 
The respondent, therefore, in our opinion, 
was obliged to furnish the union with suffi- 
cient information to enable the latter to 
understand and discuss intelligently the is- 
sues raised by it in opposition to the union’s 
demands. The extent and nature of such 
information depends upon the bargaining 
which takes place in any particular case. 
The respondent, by maintaining the in- 
transigent position that it was financially 
unable to raise wages and, at the same time, 
by refusing to make any reasonable efforts 
to support or justify its position, erected 
an insurmountable barrier to successful con- 
clusion of the bargaining. We believe that 
such conduct does not meet the test of good 
faith bargaining. Accordingly, we find that, 
under the circumstances, the respondent has 
failed to discharge its duty to bargain col- 
lectively with the union and thereby has 
violated Section 8(a)(5) and 8(a)(1) of the 
Act,” * 


Adjustment of wages entirely within com- 
pany’s business judgment.—The Board has 
held, in a case which is particularly signifi- 
cant because of the court opinion enforcing 
the Board’s order, that an employer cannot 
refuse to supply the union with financial 
data on the ground that the employer is 
the sole judge of whether an increase in 
wages should be granted.“ The company 
turned down the union’s demand for an 
increase in wages with the argument that 
such an increase would necessitate a rise in 
the selling price of its products, which, it 
claimed, was not feasible in the face of 
declining sales and a poor outlook for the 
future. The union replied that it could not 
accept the company’s “mere statement” and 
requested “information on income and out- 
going orders” and a “general look at the 
company’s books to find out their general 


18 


financial position.” 
The Board found that the company’s 
refusal to furnish any data whatever to sub- 
stantiate its position indicated lack of good 
faith, and added: 
“That being so we are not called upon to 
determine whether the union was entitled to 

















'* Case cited at footnote 13, p. 401. 
Southern Saddlery Company, 90 NLRB 1205 
1950). 
* Case cited at footnote 15, p. 1207. 
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17 Jacobs Manufacturing Company, 94 NLRB 
1214 (1951). 
18 Case cited at footnote 17, p. 1221. 
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Railroad wages present an_ issve 
which may grow into a national 
crisis later this year. 

—New York Times 





all of the information it requested. It suf- 
fices that the respondent [company] ada- 
mantly insisted that it need go no further in 
bargaining over a wage increase than to 
express its inability to grant the wage in- 
crease the union had sought, and it refused 
to disclose any record information whatever 
to substantiate its position.” ” 

In its order, the Board directed the com- 
pany to furnish the union, upon request, 
“with such statistical and other information 
as will substantiate the respondent’s posi- 
tion in bargaining.” This order represents 
the farthest step taken by the Board up to 
that time (1951) toward an explanation of 
the type of documentation required of em- 
ployers. 

In enforcing this order, the Second Cir- 
cuit said that the employer does not have 
to prove that he is right in his business 
decisions as to what he can or cannot afford 
to do. He its left free to decide that him- 
self. The company will have complied with 
the Board’s order if it “produces whatever 
relevant information it has to indicate 
whether it can or cannot afford to comply 
with the union’s demands.” 


Inability to compete.—In the most recent 
case in this area, the Board found that the 
employer had failed to substantiate its eco- 
nomic position despite the fact that it had 
refused to accede to the union’s wage de- 
mand on the basis that such an increase 
would make it unable to compete with 
other firms, and offered evidence that it was 
paying as much or more than competitors.” 
The company insisted that it was not basing 
its rejection of the union’s wage demand 
upon financial inability to meet such a de- 
mand, but upon its inability to compete 
with other employers in the same business 
should it grant such an increase. In his 
intermediate report, the trial examiner stated 
that in reality the employer was pleading 
financial inability and that, regardless of the 
specific plea, the circumstances of the case 
were such as to require the employer to 
document his position. 


The Board refused to differentiate be 
tween a plea of inability to compete with 
employers in the same business and one ot 
financial inability, both of which evidently 
require documentation by the employer 
The Board stated that it was “settled law” 
that to meet the requirements to bargain i1 
good faith, an employer who rejects 
union’s wage demand “upon an economic 
must substantiate his position. The 
Board ordered the employer to “bargain 
with the union and furnish it with such 
statistical and other information as will sub 
stantiate the employer’s position of its 
economic inability to pay the 
wage increase and will enable the union to 
discharge its functions as the statutory rep 
resentative of the employees.” 


basis” 
requested 


No refusal to bargain—In many cases 
which have posed the problem of supplying 
financial information, the Board has found 
the employer to be in compliance with the 
act. In one such case, the company refused 
to permit the union to examine the com- 
pany’s records, but agreed to open its books 
to a certified public accountant or any dis- 
interested third party mutually agreed upon. 
The union did not avail itself of this offer 
and never renewed its request.” 

In a later case, the union asked for finan- 
cial dafa or statements which would support 
the employer’s claim that it was operating 
at a loss because the market price of its 
product was less than the cost of manufac- 
turing the product on the employer’s anti- 
quated machines. However, the union and 
employer had reached an agreement on 
wages prior to the development of a dead- 
lock. The Board found no violation in the 
employer’s refusal of the union’s request for 
certain financial data since the requested 
data were not relevant to the ultimate issue 
on which the parties came to an impasse.” 


The general counsel of the Board, in an 
administrative ruling made public June 11, 
1954, sustained a regional director in not 
issuing a complaint alleging that the em 
ployer violated Sections 8(a)(1) and 8(a) 
(5) of the act by refusing to permit the 
union to examine the employer’s books, The 
employer said that it could not increas¢ 
wages beyond two cents an hour because ot 
a decrease in incoming orders and cutbacks 
in production. To the union, this was tanta 
mount to refusing an additional increase ot 





7% Case cited at footnote 17, p. 1222. 

2 Jacobs case, cited at footnote 8. 

21 Truitt Manufacturing Company, 110 NLRB, 
No. 143 (1954). 

22 Case cited at footnote 21. 
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* Douglas Silk Products, 107 NLRB, No. 98 
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the basis of inability to pay; hence it re- 
quested permission to examine the books. 
The employer contended that it definitely 
was not pleading inability to pay, but that 
it was of the opinion that it should not offer 
more than two cents per hour because “it 
did not deem it wise or prudent or good 
business judgment to increase operating 
costs under prevailing conditions.” * 


In a recent case, which achieves signit- 
icance because it assists in delineating the 
boundaries of the employer’s duty to docu- 
ment an inability-to-pay plea, the Board 
completely exonerated the employer.” At 
the opening conference, the employer made 
it clear that it considered it impossible to 
agree to any union demands which would 
increase costs because its business opera- 
tions did not generate sufficient income. 
Naturally, the union’s reply was: “Let’s 
have a look at the books.” Subsequently, 
the employer submitted to the union a state- 
ment compiled by a certified public account- 
ant, which clearly presented the employer’s 
total assets, total liabilities, net worth and 
net income. In addition, the employer pointed 
out to the union that the extremely high 
price of logs had precluded the employer 
from operating more than 29 days during 
the first six months of 1953, thereby forcing 
it to accept a heavy loss. The union de- 
manded to see the books in order to deter- 
mine how the submitted figures were computed. 
The employer refused, and the union or- 
dered a strike. 

During the course of the strike, the union 
requested information concerning the em- 
ployer’s income from investments, substan- 
tiation of the employer’s claim that the 
company had been in operation only 29 days 
during the first six months of 1953, and a 
detailed financial statement for the same 
period. The company responded by refus- 
ing the investment information, by proving 
its claim in relation to its operations in 1953, 
and by resubmitting its financial statement 
for 1952 with the explanation that it was 
normal procedure to compile such state- 
ments only once each year. The union 
pressed the investment issue, but to no 
avail. 

The Board found that the employer had 
met its obligation to bargain in good faith 
by supplying the information which was 
already in possession of the union. Infor- 


mation concerning the employer’s invest- 
ments or investment income was not relevant 
here, said the Board, since the employer 
had based its inability to meet higher labor 
costs on the state of its lumber business 
only, not on insufficient assets or insubstan- 
tial investment income. In denying the 
union’s right to a financial statement for 
the first half of 1953, the Board declared 
that the employer was not obliged to alter 
its “established accounting practices.” Here 
the Board took its farthest step toward a 
definition of adequate documentation of an 
inability-to-pay plea. 


Wage Data 


Of all the cases coming to the Board with 
the complaint of failure on the part of the 
employer to furnish economic data, those 
dealing with wage information are by far 
the most numerous. The first such case 
involved a company which had _ secured 
certain pertinent wage information and had 
refused to share the data with the union 
during negotiations.” The company coun- 
tered the union’s demand for wage increases 
with the contention that it paid higher wages 
than its competitors, but agreed to consider 
the union’s demand if the union could illus- 
trate the reasonableness of its demand by 
citing wages of other companies. The union 
succeeded in acquiring a list of average 
wage rates for a number of the company’s 
competitors only to have the company de- 
clare that average rates were of no signif- 
icance and demand specific rates of specific 
companies. Obviously, the union could not 
accede to the latter demand without reveal- 
ing the names and wage rates of individual 
companies, which it refused to do. 

Throughout these discussions, the com- 
pany representative had before him a chart 
of job rates for each of a large number of 
individual companies in the same industry. 
In answer to a direct question by the union 
representative, the company representative 
admitted possessing such a chart, but re- 
fused to show it to the union, saying: “Why 
should I give you fellows the rates. 

You fellows want them, that is your job... 
go out and get them.” * 

In finding the employer in violation of the 
act, the Board said: 

“At the September conference, ... [the 
company representative} plainly demonstrated 





*% Administrative Decision of the NLRB Gen- 
ral Counsel, Case No. 951 (1954). 

“6 McLean-Arkansas Lumber Company, 109 
LRB, No. 157 (1954). 
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7 Sherwin-Williams Company, 34 NLRB 651 
(1941). See also Westinghouse Electric Supply 
Company, 96 NLRB 407 (1951). 

28 Sherwin-Williams case, cited at footnote 
27, at pp. 660-661. 
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that he had been negotiating with no seri- 
ous intention of reaching an agreement with 
the Local, when he refused to reveal the 
information already in his possession, but 
told Local 1310 to ‘go out and get’ its own 
rates. [The company representative’s] .. . 
refusal to reveal this data, as well as his 
refusal to discuss other points in the pro- 
posed contract, was inconsistent with the 
principle of collective bargaining which 
seeks agreement as its end. His attitude 
in that regard effectively demonstrates the 
respondent’s resolve to evade its duty to 
bargain collectively with the chosen repre- 
sentatives of its employees.” ” 


In two later cases, the employers asserted 
that the unions’ requests for the names of 
employees, job classifications and the wages 
of individual employees could be secured 
from the employees themselves. The cases 
were distinguishable on their facts: In one, 
the responding employer was_ bargaining 
with the representative of only 28 em- 
ployees ”; in the other case, the employer 
had orally presented to the union very 
broad job-classification data.” In each case, 
the Board found the employer guilty of 
refusing to bargain in good faith. 


Confidentiality of wage data.-Employers 
have contended that certain wage data are 
confidential when refusing this information 
even more frequently than they have util- 
ized this argument in defense of a refusal 
to provide financial data. The leading case 
on this issue, and one of the leading cases 
on the over-all issue of supplying economic 
data, was decided by the Board early in 
1942." The company put into effect in- 
dividual wage increases which varied ac- 
cording to “related groups” of employees. 
Seeking to review the entire list of increases 
and to negotiate “more equitable” wages, 
the union requested the company to supply 
it with a complete job classification list, 
the names of the employees within the unit, 
the nature of the jobs and the wage rates 
in force for the most recent two-year period. 
The company refused to impart this infor- 
mation on the ground that it was of such a 
confidential nature as to warrant disclosure 
only by the employees themselves. 


The Board concluded that, since the 
company justified the wage increases on the 
basis of “related groups,” the union needed 
all the information which it had requested 





** Case cited at footnote 27, at p. 667. 
* Blectric Auto-Lite Company, 89 NLRB 1192 
(1950). 
1S. H. Kress € Company, 108 NLRB, No. 229 
(1954). 
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Southern Pacific Railroad 


Colorful little boats of the fishing 
fleet ride at anchor in the shadows 
of great ocean-going freighters load- 
ing for foreign ports of call. The 
place: famous Fisherman's Wharf, 
San Francisco, California. 





in order to understand the meaning of “re 
lated groups” and to compare the wag 
rates so determined. The company’s refusal 
of the information precluded the unio 
from discussing intelligently the very mat 
ters raised by the company. The Board 
further stated: 

“In this situation, an employer bargaining 
in good faith would not have withheld the 
information requested, nor would the em 
ployees be privileged against its disclosure 
since the information is essential to the 
intelligent bargaining on their behalf re 
quired by the [Wagner] Act. Upon these 
considerations, we are of the opinion, as 
was the Trial Examiner, that the . [em 
ployer’s] refusal to disclose the informatiot 
sought by the Union, and its failure thereby 
to clarify its incomplete statement of pos 
tion as to the wage matters under discussion 
were inconsistent with the principle of col 
lective bargaining and served to promot 
controversy rather than to encourage agret 
ment.” * 





7Aluminum Ore Company, 39 NLRB 1286 
(1942) 
Case cited at footnote 32, at p. 1297 
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The Seventh Circuit enforced the Board’s 


order and stated: 





“We can conceive of no justification for a 
claim that such information is confidential. 
Rather it seems to go to the very root of 
the facts upon which the merits were to be 
resolved. In determining what employees 
should receive increases and in what amounts, 
it could have been only helpful to have 
before the bargainers the wage history of 
the various employees, including full infor- 
mation as to the work done by the respective 
employees and as to their respective wages 
in the past, their respective increases from 
time to time and all other facts bearing upon 
what constituted fair wages and fair in- 
creases. And if there be any reasonable 
basis for the contention that this may have 
been confidential data of the employer be- 
fore the passage of the [Wagner] Act, it 
seems to us it cannot be so held in the face 
of the expressed social and economic pur- 
poses of the statute.”™ 

In a later case, the trial examiner, whose 
report was adopted by the Board, stated 
that he considered it “unnecesary to deter- 
mine the merit of the respondent’s claim 

. that certain wage information requested 
was confidential.” The Board applied 
its general rule concerning the confidenti- 
ality of wage information in still another 
instance, where the employer refused to 
divulge individual rates because they were 
personal and confidential—the property of 
the individual alone, unless he desired to 
give that information to someone else.” 


On the same day, the Board rendered de- 
cisions against three newspaper publishing 
companies, each of which defended its re- 
fusal to furnish the union with individual 
wage rates by offering an original approach 
to the confidentiality plea. In one case, 
the company maintained that such data 
would be harmful to it if the information 
were to come into the hands of competing 
companies, and then proceeded to show that 
such an eventuality would probably come 
to pass since certain members of the union’s 
executive committee which requested the 
information were employees of other news- 
papers.” Here the Board, adopting the 
trial examiner’s report, concluded that the 
company’s desire to keep its salary informa- 


* Aluminum Ore Company v. NLRB, 6 LABOR 
CASES § 61,332, 131 F. (2d) 485 (CCA-7, 1942). 

5 Dixie Manufacturing Company, Inc., 79 
NLRB 645, 655 (1948). 

‘Leland Gifford Company, 95 NLRB 1306 
(1951). 

* Boston Herald-Traveler Corporation, 102 
NLRB 627 (1953). 
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tion secret must in some respects be sub- 
ordinated to the public interest in disclosure 
of relevant information, just as its exclusive 
control over its business affairs is sub- 
ordinate to the requirements of the act.” 
The company in the second case attempted 
to make use of a unique device whereby it 
sought to exempt itself from complying 
with the union’s request for the usual wage 
data, but, at the same time, make it easy 
for the employees to divulge the “confi- 
dential” information if they so desired.” 
The company offered to put a card in the 
pay envelope of each employee in the unit, 
addressed to the union, together with a 
notice that the union had asked for infor- 
mation as to the employee’s salary, leaving 
it up to the individual employee to deter- 
mine whether to mail the salary information 
to the union. As might have been expected 
under the circumstances, the trial examiner 
Stated quite simply that “it was the 

[company’s] responsibility to furnish the 
information.” The Board adopted the trial 
examiner’s report and ordered the company 
to “cease and desist from refusing to bar- 
gain collectively with the Union as the ex- 
clusive representative of the employees in 
the . . . appropriate unit by refusing to 
furnish to the Union information as to the 
names, work classifications, dates of em- 
ployment, and salaries of all employees in 
the . . . unit.” In the third case, the 
employer presented many of the arguments 
put forth by the other two employers, but 
added that if the salaries of individuals 
were to be divulged, “jealousy will result 
among the employees, thereby affecting 
their morale and chaotic conditions may 
result.”“ The trial examiner held that this 
argument was “too speculative to be consid- 
ered.” The Board adopted the examiner’s 
report without additions or modifications. 


Relevance of information requested.—A 
number of employers have withheld specific 
wage information with the contention that 
the particular data requested were not rele- 
vant to bargaining. In the first case of this 
nature to come before the Board, the com- 
pany, in accordance with its past practice, 
had granted merit increases to certain em- 
ployees.“ The union requested a list of the 
employees who had received the increases 


and the amounts granted in order that the 


% Case cited at footnote 37, at pp. 635-636 

% Hearst Corporation (Boston Record-Amer- 
ican Advertiser Division), 102 NLRB 637 (1953). 

© Case cited at footnote 39, at p. 638 

| Post Publishing Company, 102 NLRB 648, 
653 (1953). 

“J. H.. Allison & Company, 70 NLRB 377 
(1946). 
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union might negotiate concerning the mat- 
ter. Explaining its refusal, the company 
held that merit wage increases were not a 
bargainable issue, hence the requested in- 
formation was irrelevant and beyond the 
union’s reach. The Board based its finding 
of a refusa! to bargain “upon the... [com- 
pany’s| failure during the formulation of the 
1946 contract to negotiate concerning merit 
wage increases, a proper subject of collec- 
tive bargaining, and upon the respondent’s 
continuing refusal to furnish to the union 
information concerning merit wage increases 
which had been granted, information neces- 
sary to the union in order for it adequately 
to represent the employees on the subject 
of merit increases.”” 

A later case posed the question of the 
relevancy of past wages to current wage 
negotiations and prompted a court opinion 
which appeared to go somewhat beyond 
that of the Board. During 1949 negotia- 
tions, the union requested the salaries of 
all employees for the years 1946, 1947 and 
1948, which the company refused as being 
not relevant to the negotiations of wages 
for 1949.“ In finding the company in vio- 
lation of the act, the Board decided that 
the 1948 information was necessary for the 
union intelligently to negotiate 1949 wages. 
However, with the statement that “the 
record before us fails to disclose the rele- 
vancy of such information to the negotiations 
under consideration,” the Board informed 
the union that it had failed to show the 
relevancy of the 1946 and 1947 information 
to the discussion of 1949 wages. 

The court of appeals which enforced the 
Board’s order to furnish the 1948 information 
added: 

“Since the employer has an affirmative 
statutory duty to supply relevant wage data, 
his refusal to do so is not justified by the 
union’s failure initially to show the relevance 
of the requested information. The rule govern- 
ing disclosure of data of this kind is not 
unlike that prevailing in discovery proce- 
dures under modern codes. There the in- 
formation must be disclosed unless it plainly 
appears irrelevant. Any less lenient rule in 
labor disputes would greatly hamper the 
bargaining process, for it is virtually imposst- 
ble to tell in advance whether the requested 
data will be relevant except in those infrequent 








South Dakota had four strikes in 

1954, fewer than any other state. 

New York had the most—539. 
—Bureau of Labor Statistics 





instances in which the inquiry is patently out- 
side the bargaining issue.” * (Italics supplied.) 

While the court held that the employer 
must provide information unless it is ob- 
viously irrelevant, the Board, as indicated 
by its statement quoted above, looked for 
union support of the relevancy of the 1946 
and 1947 information. It is interesting to 
note that Member Murdock, dissenting in 
part from the Board’s majority opinion in 
this case, supported the union’s request for 
the earlier data on the ground that the spe- 
cific need for wage information may not be 
apparent until it has been made available; 
hence, unless such information is “patently 
irrelevant,” the union should be entitled to it. 


A subsequent case found the union re- 
questing, in addition to the usual job classi- 
fications and individual wages of employees, 
information on changes in production in 
proportion to changes in man-hours worked.“ 
The company argued that such information 
is not relevant to bargaining on wages, and 
insisted that the union reveal its motivation 
for demanding information concerning pro- 
ductivity. The trial examiner, with whom 
the Board agreed, stated that the motive 
did not have to be disclosed to the company, 
since the information obviously was relevant 
to the situation. As a result the company 
was found to be in violation of Sections 
8(a)(5) and 8(a)(1) of the act. 

Decisions by the Board in later cases, 
wherein employers questioned the relevancy 
of certain wage data, seem to indicate that 
the Board had adopted the reasoning of the 
court in the Yawman & Erbe case on this 
particular point. When an employer refused 
to permit the union to copy voluminous 
time-study material compiled by the em 
ployer, on the ground that such information 
would be useless to the union, the Board 
said: “It is not up to the Company to de- 
termine the relevancy of the information 
requested by the Union, if it is not patently 
outside the bargaining area.” “ More recently, 
in finding an employer guilty of refusing to 





4 Case cited at footnote 42, at p. 378. 

“Yawman & Erbe Manufacturing Company, 
89 NLRB 881 (1950). 

*® NLRB v. Yawman é& Erbe Manufacturing 
Company, 19 LABOR CASES { 66,262, 187 F. (2d) 
947 (CA-2, 1951). 
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“ Hughes Tool Company, 100 NLRB 208 
(1952). 
47 Otis Elevator Company, 102 NLRB 770 
(1953). 
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bargain when it failed to supply the union 
with the wage rates of individual employees, 
the Board said: “In this respect, we agree 
with the statement that in these cases 
it is sufficient that the information sought 
by the union is related to the issues involved 
in collective bargaining, and that no specific 
need as to a particular issue need be shown.” “ 


Administration of the contract.—The em- 
ployer is no more entitled to withhold wage 
information from the union when it is re- 
quested during the life of an existing contract 
than when it is requested during negotiations 
prior to the signing of a new agreement, 
according to decisions handed down by the 
Board. In the first case demanding a Board 
decision on this question, the union requested 
a list of the names of all employees with 
their current rates of pay, in order to “more 
or less screen certain cases in the plant and 
try to eliminate certain grievances that ex- 
isted.” “ The company refused. The Board 
adopted the trial examiner’s statement that 
“such refusal Was inconsistent with 
the principle of collective bargaining,” and 
ordered the company to “furnish . . . in- 
formation in regard to pay rates and changes 
and adjustments therein such as will en- 
able . . . [the union] to discharge its func- 
tions as the statutory representative of the 
employees.” ® 

In a later case, the Board presented an 
opinion which was much more enlightening 
on this particular point.” Here the situation 
differed from that in the previous case inso- 
far as the instant case involved a contract 
which gave the employer the right unilaterally 
to grant merit increases, which right the 
company exercised. Naturally, the Board 
found no violation in this action on the part 
of the company. However, when the com- 
pany agreed to furnish the names of em- 
ployees who had received the most recent 
merit increases, the amount of each increase, 
and the job classification and current wage 
rate of each employee only for employees 
involved in grievances rather than for all 
employees as requested by the union, the 
Board did find a violation of the act. The 
Board held: 


“All the information requested by the 
Union was necessary in order for the union 
effectively to police the existing contract, 
ind in order for it intelligently to bargain 





'S Whitin Machine Works, 108 NLRB, No. 223 
1954). See also Item Company, 108 NLRB, 
No. 227 (1954). 
* National Grinding Wheel Company, Inc., 
75 NLRB 905 (1948). 
” Case cited at footnote 49, at p. 910. 
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Since 1900, while total population 
has doubled, the number of persons 
aged 45-64 has tripled, the number 
65 and over has quadrupled. Em- 
ployment practices have failed to 
change with the change in the age 
composition of our population. Life 
expectancy has increased; work-life 
expectancy has decreased. 
—Arthur Larson 





with respect to future contracts. Without 
such information, the Union would be seri- 
ously hampered. Under these circumstances, 
we have consistently held that withholding 
this type of information, when requested, 
constitutes a violation of the Act. The courts 
have approved this doctrine. And the result 
has been the same whether the demand and re- 
fusal occurred at the time of contract nego- 
tiations, or in the middle of the term.” 


Form of information.—The Board also 
has been called upon to determine the form 
which wage information requested by the 
union must take. The employer in one such 
case at first had flatly refused to furnish the 
union with the job classifications and wage 
rates of each employee, but, after persistent 
urging by the union, agreed to supply such 
information orally for each employee named 
by the union.” 

Referring to a list of employees previously 
submitted by the company, the union spe- 
cifically asked for, and received, the job 
classifications and wage rates of 70 of the 
98 employees within the bargaining unit. 
Nevertheless, the union demanded a written 
list which would provide this information 
for all 98 employees—a demand which the 
company rejected. The Board said: “As 
there were only 98 employees in the unit, 
we do not regard this insistence on 
furnishing this information orally, rather 
than by a written list, as evidence of bad 
faith,” and added: 


“As we have frequently held, an employer’s 
refusal during bargaining negotiations to 
furnish necessary information to the repre- 
sentative of his employees shows a lack of 
good faith in bargaining, and constitutes, in 


51 General Controls Company, 88 NLRB 1341 
(1950). 

2 Case cited at footnote 51, at p. 1347. See 
also F. W. Woolworth Company, 109 NLRB, 
No. 32 (1954). 

53 Cincinnati Steel Castings Company, 86 
NLRB 592 (1949). 
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itself, a violation of 8(a)(5) of the Act. 
However, we have not held, nor do we now 
hold, that the employer is obligated to furnish 
such information in the exact form requested 
by the representative. It is sufficient if the 
information is made available in a manner 
not so burdensome or time-consuming as to 
impede the process of bargaining.” ™ 

In another case, the union requested a list 
of all employees in the unit which would 
indicate (1) the salary of each before and 
after a recent salary increase, (2) the present 
salary of each and (3) the number of per- 
formance rating points received by each in 
the last rating.” The company offered all 
the information requested by the union, but 
with the list of the 1,154 employees sepa- 
rated from the wage information and in such 
form as to preclude the union from correlat- 
ing the two. The company argued that the 
union could identify its own members on 
the list by the “peculiar circumstances and 
earmarks of each member,” and could ques- 
tion the few nonmembers individually. The 
Board held that full compliance with the 
duty to bargain required the company to 
furnish the information requested and stated: 
“The Respondent [company] was under a 
duty to furnish this information ‘in a man- 
ner not so burdensome or time-consuming 
as to impede the process of bargaining’. This 
it has adamantly refused to do.” ™ 

Delay in furnishing information.—Several 
rulings by the Board have dealt with the 
subject of delay in furnishing the wage in- 
formation requested by the union. In one 
case the Board held the employer to be in 
violation of the act, and said: 

“Specifically revealing of the Respondent’s 
[company’s] disregard of its statutory obli- 
gation are such facts as: (a) its denial on 
numerous occasions of the Union’s requests 
for the names and merit ratings of employees, 
despite the Union’s justifiable assertion that 
such information was essential to enable it 
intelligently to bargain and handle grievances; 
(b) the delay in furnishing the Union a 
comprehensive written description of the Re- 
spondent’s complicated wage plan, although 
such information was fully contained in 
a supervisor’s training manual in existence 
at the time of the Union’s initial request. 


“Case cited at footnote 53, at p. 593. See 
also Old Line Life Insurance Company, 96 
NLRB 499 (1951). 

% B. F. Goodrich Company, 89 NLRB 1151 
(1950). 

56 Case cited at footnote 55, at p. 1153 

*t Montgomery Ward & Company, Inc., 90 
NLRB 1244, 1246-1247 (1950). 

% City Packing Company, 98 NLRB 1261 
(1952). 
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In 1954, AFL unions were involved 
in 2,112 strikes, CIO unions in 766, 
all others in 590. 

—Bureau of Labor Statistics 





(c) the withholding of productio: 


standards utilized in the determination of 


merit ratings requested by the Union.” 

The Board found that each of the above 
actions by the company was in itself viola 
tive of the act. 

In two later cases, the Board has pre 
vided a hint (albeit a rather nebulous one) 
as to the dividing line between an unrea 
sonable delay and a reasonable delay. A 
delay of five months by the employer in fur 
nishing figures or prices used as the basis 
for its incentive wage plan was held to bs 
indicative of bad faith,” while a 15-day delay 
on the part of the employer in complying 
with the union’s request for job classifica- 
tion and wage data was found to be justified.® 


Union’s waiver of the right to wage in- 
formation.—In several cases, the Board has 
consciously avoided ruling on whether a 
union may waive its right to wage informa- 
tion, but the Board has indicated the typ« 
of waiver which it would find acceptable 
should it ever decide the union’s right to s 
bargain. One case involving this point aros¢ 
when the employer contended that the union 
had waived its right to complain of the 
company’s refusal to supply wage data since 
the union had failed to submit the question 
of furnishing the data to the grievance pro 
cedure.” The Board found that the collec- 
tive bargaining requirement of the act could 
not be satisfied by a substitution of the griev 
ance procedure for the employer’s obligation 
to furnish the union with the information 
it needed to perform its statutory functions 
and added: “Moreover, assuming, without 
deciding, that this statutory right may be« 
waived by a union the Board will not, in 
any event, give effect to any purported waive 
of such right, unless it is expressed in clear 
and unmistakable terms.” Almost identical 
language was used by the Board in opinions 
rendered in two later cases.” 

5° Partee Flooring Mill, 107 NLRB. No. 24 
(1954). 

*° Heckman Furniture Company, 101 NLRB 
631 (1952). 

* Case cited at footnote 60, at p. 632 

*2 California Portland Cement Company, 101 
NLRB 1436 (1952); New Britain Machine Con 
pany, 105 NLRB 646 (1953) 
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No refusal to bargain.—A number of cases 
involving the provision of wage data by the 
employer were decided by the Board in 
favor of the employer. When a union went 
only as far as to offer “to bet something 
that they [the company] paid less than the 
others,” in answer to a claim by the com- 
pany that it paid wages as high or higher 
than those paid by competitors, the Board 
held that there had been no union request 
for data which would substantiate the com- 
pany claim; hence there was no violation of 
the act.® 

In a later, more complex case, the em- 
ployer refused, in answer to a request by 
the union, to furnish information which 
would provide an understanding of its com- 
plex “point plan” for determining wages 
and which would verify certain wage aver- 
ages contested by the union on the ground 
that the data requested by the union were 
so voluminous as to make it impossible to 
grant such a demand.“ The trial examiner 
found the company’s defense to be without 
merit since the company, just four months 
before the union’s request, had presented 
exactly the same material to the War Labor 
Board. Furthermore, the examiner looked 
upon the company’s offer to permit the 
union to make its own engineering studies 
as an action designed to postpone and delay 
genuine collective bargaining. However, the 
3oard said: 

“With respect to the Respondent’s refusal 
to comply with the Union’s request for cer- 
tain information concerning its Point Plan, 
we, unlike the Trial Examiner, are not per- 
suaded that, on the facts of this case, the 
Respondent thereby manifested bad faith. 
In view of the Respondent’s invitation to 
the Union to conduct its own engineering 
studies at the plant, and under all the cir- 
cumstances of this particular case, including 
the evidence of substantial counter-proposals 
on many other issues, we find that this part 
of the Respondent’s conduct was not viola- 
tive of Section 8(5) of the Act. The effect 
of such conduct in a different context is not 
before us for decision here. 

“The Aluminum Ore case and the Sherwin- 
Williams case, which are cited by our dis- 
senting colleague [Member Houston] for 
a contrary conclusion, are not really in point 
since in those cases, unlike this one, the 
Company refused any information with re- 




























































spect to its wage schedule. In this case botlt 
parties were familiar with the schedule of 
rates and current payments under the point 
system, and the Company was willing to 
make substantial concessions in the wages 
to agree with the Union. That the Company 
had a legal duty to yield to its demand 
would seem to imply that the requirement 
to bargain collectively means to agree—a 
theory emphatically rejected by the Supreme 
Court in Jones and Laughlin.”® 





In subsequent cases, the Board has found 
the employer’s refusal to supply wage infor- 
mation not to be in violation of the act 
where (1) there was a doubt as to whether 
the union actually had requested the data,” 
and (2) where the union failed to follow up 
its original request or to indicate the specific 
information it sought.” 


Fringe-lssue Data 


Since many of the so-called “fringe bene- 
fits” have been designated as bargainable 
by the Board, it naturally follows that at 
some point the Board would be faced with 
the question of deciding the right of a 
union to insist upon receiving from the 
employer information pertinent to such 
benefits. One union requested data on a 
contributory group insurance plan which 
had been instituted by the employer pre- 
vious to the time when the union had been 
certified as the statutory representative of 
the employees.” Specifically, the union 
asked for information on the employee con- 
tributions broken down by type of benefit 
received, the premiums paid by the em- 
ployer and the dividends received by the 
employer. The union justified its request on 
the ground that it sought to determine the 
coverage received by the employees in 
relation to their payments, and to discover 
if the employees were entitled to share in 
any dividends which the employer might 
have received. Since the union, in bargain- 
ing, demanded a change of the insurance 
plan to a noncontributory basis, estimating 
that it would cost the employer four cents 
per hour for each employee, the employer 
contended that, in reality, the union’s de- 
mand boiled down to a demand for more 
money; thus, there was no sense in haggling 
about money “in the form of these fringe 
things,” and, correlatively, no justification for 
the union’s insistence upon receiving the insur- 





® Montgomery Ward & Company, 37 NLRB 
100 (1941). 

«* Crompton-Highland 
206 (1946). 

*® Case cited at footnote 64, at p. 207. 


Mills, Inc., 70 NLRB 
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* Pool Manufacturing Company, 70 NLRB 
540 (1946). 

* Betty Brooks 
(1952). 

* Phelps Dodge Copper Products Corporation, 
101 NLRB 360 (1952). 


Company, 99 NLRB 1237 
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ance information. The Board saw no validity 
in the employer’s argument, and declared 
that if it were to find merit in this argu- 
ment, companies could eliminate bargaining 
on many conditions of employment solely 
because they possessed some monetary as- 
pects. In a later case, the Board reaffirmed 
its ruling that employers must provide 
relevant information on insurance plans.” 


Another Board decision, although un- 
doubtedly directly applicable to very few 
situations today, indicates the lengths to 
which the Board will go in demanding that 
employers furnish economic data needed 
by the union to negotiate intelligently on 
any bargainable subject. The employer 
refused to supply information to the union 
on the rental rates and the utility service 
costs charged to tenants of houses owned 
by the employer, and the amount and 
method of reimbursing tenants for sums 
which they had expended for electric service 
charges.” The trial examiner found that 
the employer had failed to bargain in good 
faith, and the Board adopted the examiner’s 
report. 


Board's Policy Today 


As exemplified by the cases reviewed, the 
Board has developed an extremely broad 
over-all policy with reference to the em- 
ployer’s duty to supply information of all 
types. The Board itself, and one of its 
members, have expressed this policy. In its 
Sixteenth Annual Report, the Board said: 


“An employer’s duty to bargain also 
includes the obligation to furnish the bar- 
saining representative with sufficient infor- 
mation to enable the union to bargain 
intelligently and to underst2nd and discuss 
the issues raised by the etaployer in opposi- 
tion to the union’s demands. The extent 
and nature of such information depends 
upon the bargaining which takes piace in 
any particular case.” ™ 

In its next report, the Board added that 
the employer must furnish sufficient infor- 
mation “to administer a contract.” ” For- 
mer NLRB Member Paul L. Styles, in an 
address delivered before a 1952 labor-man- 
agement conference, stated: “The rulings of 
the Board may be summarized, in general, 

* Skyland Hosiery Mills, Inc., 108 NLRB, No 
190 (1954). 

%” Gardiner Lumber Company, Case No. 36-CA- 
383 (1953). 

1 Sixteenth Annual Report of the NLRB 
(1951), p. 202. 

7 Seventeenth Annual Report of the NLRB 
(1952), p. 172. 
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in this fashion: Requested information must 
be supplied where the information appears 
to be necessary so that the issue in dispute 
can be appraised intelligently by both paz 
ties and orderly collective bargaining pro 
ceed.” * But exactly what does this over-all 
policy mean to the employer who is faced 
with a union request for specific informa 
tion? 


Insofar as financial data are concerned, 
the Board has not been very helpful to 
the employer who is attempting to discover 
just how far he must go in answering a 
union’s request for information. The Board 
has said that he must substantiate a claim 
of financial inability to pay, regardless of 
whether that claim is put forth as a reason 
for not granting an increase or as a basis 
for demanding a wage decrease, as in the 
Singer Manufacturing Company case.“ The 
employer knows that, under most circum 
stances, he cannot dodge the obligation 
to document his plea of inability to pay 
by contending that the pertinent informa- 
tion is confidential, by insisting that the 
adjustment of wages is entirely within the 
prerogatives of management, or by substi 
tuting a plea of inability to compete for 
that of inability to pay. He also should be 
aware that he probably can meet the re 
quirements of the Board by submitting his 
books to a certified public accountant for 
audit rather than by turning them over to 
the union, since the Board never has 
ordered a company to present its books to 
a union, and, in addition, the Board has 
indicated that such an order is extremely 
unlikely in the future.” On the basis of the 
McLean-Arkansas Lumber Company case,” 
the employer may assume that he need 
give no information to the union concerning 
the company’s income from sources othe 
than the operation of the business itself, 
and that he is not obliged to alter the 
company’s established accounting practices 
in order adequately to answer the union’s 
request for substantiating data. 


These generalizations give to the em 
ployer a vague approximation of what h« 
is not legally bound to do in order to docu 
ment a plea of inability to pay, but they 
shed little light upon his positive duties on 


% University of West Virginia, April 18, 1952 
™ See footnote 10 
™ Cases cited at footnotes 12, 16, 19, 22, 23 and 


26. The language used by the Board implies 


that it is not likely to order that the union be 
permitted literally to ‘‘look at the books.’ 
76 See footnote 26 
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this point. Furthermore, it should be em- 
phasized that even the above generalizations 
stand on excessively unstable ground and 
may topple down upon an employer who 
attempts to apply them in a dispute which 
arises in a context different from that sur- 
rounding the previous cases from which 
the generalizations have evolved. In any 
event, the employer must make every at- 
tempt to supply to the union upon request 
all financial data which will permit the 
union intelligently to bargain, and must 
furnish this data in such a form that it will 
not “impede the process of bargaining.” 


The employer’s duty to furnish wage data 
upon request by the union is more distinctly 
defined. In many cases” the Board has 
held that the employer must furnish to the 
union upon request the name of each em- 
ployee in the bargaining unit and, for each 
name, a job classification, a merit rating 
score and a wage rate. Similarly, the Board 
has consistently ordered that the employer 
must provide data which would enable the 
union to determine which employees have 
received merit increases, and the amount of 
such increases. The Board’s rigid position 
on this data supports the relatively solid 
conclusion that such data must be supplied 
to the union upon request. 

In isolated cases, the Board has held 
that the employer must provide information 
relative to the changing productivity of 
employees, to comparative wages of other 
employers and to the wage plan utilized. 
Here, however, without a long line of 
consistent rulings by the Board, generaliza- 
tion is probably dangerous and may be 
misleading. 

An employer who is faced with the prob- 
lem of deciding the extent to which he 
must go in supplying a union with fringe- 
benefit data is in a position analogous to 
that occupied by the employer who con- 
templates a union request for financial data. 
The employer must make his decision 




















































within the boundaries of the Board’s broad, 
general rule. 


Analysis of NLRB Policy 


Perhaps the most conspicuous aspect of 
the Board’s policy is the differential treat- 
ment by the Board of cases involving a 
request for financial data and those which 
have been induced by a union solicitation of 
wage data. In the former instances, the 
Board has exhibited a studied reluctance to 
issue definitive decrees, while in the latter 
cases it has handed down firm orders. To 
be sure, in a few “financial data” opinions, 
the Board has hinted at the explicit infor- 
mation which it has deemed essential to 
bargaining in a_ specific case,” but this 
differs greatly from the numerous “wage 
data” orders which command the provision 
of precise information. Why has the Board 
adopted these two dissimilar methods to 
solve what appear to be—superficially, at 
least—similar problems? The answer prob- 
ably is to be found in comparing broad 
enigma-free collective bargaining™ with 
government-regulated bargaining. In other 
words, the Board is moving slowly and 
cautiously in the area of providing informa- 
tion concerning subjects which the Board 
has not (as yet) defined as “musts” in 
bargaining.” 


Viewed in this light, the Board’s policy 
acquires a rational glow. Obviously, the 
Board is completely cognizant of the statu- 
tory mandate to strive for industrial peace 
while, at the same time, it is bound to be 
susceptible to sincere, anxious outcries 
against “unnecessary” government regula- 
tion of collective bargaining, and against 
NLRB rulings which allegedly foster union 
usurpation of management functions. In 
“financial data” cases, these underlying fac- 
tors appear to be in conflict. 

Pose a hypothetical situation. Assume 
that the Board, as it has in “wage data” 





™ Cases cited. See also Vanette Hosiery Mills, 
80 NLRB 1116 (1948); Boise Implement Com- 
pany, 106 NLRB, No. 114 (1953); Borden Com- 
pany, 108 NLRB, No. 116 (1954); Mabry 
Foundry and Machine Company, Case No. 
39-CA-377 (1954). 

** For example, the case cited at footnote 14. 

™ The term ‘‘free collective bargaining’’ is a 
misnomer in degree, since no proponent of this 
concept would seriously suggest that there 
should be no governmental intervention of any 
kind; rather, most would agree that govern- 
mental intervention at the organizational phase 
of collective bargaining is to be desired. Ac- 
tually, the term ‘‘free coilective bargaining”’ 
refers to ‘‘freer collective bargaining."’ 


Economic Data for Bargaining 





















*® This is not to say, however, that the Board 
has, by implication, restricted itself to ordering 
employers to furnish only that information 
which refers to a subject which the Board has 
decreed to be bargainable. On the contrary, 
what little pertinent evidence is available points 
in the other direction. Under the Tide Water 
interpretation of Sec. 8(d) of the Taft-Hartley 
Act (Tide Water Associated Oil Company, 85 
NLRB 1096 (1949)), subjects included in a con- 
tract are not bargainable issues during the life 
of that contract. However, in the General Con- 
trols case (cited at footnote 51), the Board did 
order the company to supply to the union in- 
formation concerning a subject explicitly con- 
tained within an existing contract. 
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cases, establishes a pattern of specific finan- 
cial data, including such items as a detailed 
breakdown of costs and the like, which 
must be divulged to the union upon request 
as documentation of an inability-to-pay plea. 
Conceivably, not too much time would pass 
before some union, unhappy with company 
policy on such subjects, would demand a 
change in the policy, and the company, in 
turn, resting on its managerial prerogatives, 
would refuse to discuss these matters with 
the union. Obviously, the union would file 
an unfair labor practice charge and, con- 
comitantly, the Board would slide into the 
morass of a relatively familiar dilemma. If 
the Board refused to add such a subject 
to its gradually growing list of bargainable 
issues and dismissed the case, industrial 
peace may give way to industrial war as 
the union struck in an attempt to force the 
company to change its policy. Conversely, 
if the Board ordered the company to bargain 
on these subjects, it would amplify the 
clamor issuing from the proponents of free 
collective bargaining and the guardians of 
managerial prerogatives.” 

Rather than resolve the conflict inherent 
in “financial data” cases, the Board has 
blunted the keenness of the opposing factors 
with compromise. It has persistently refused 
to specify the financial information neces- 
sary to document a plea of inability to pay, 
yet it has consistently held that such a plea 





must be substantiated. It has prevented 
this compromise from breaking down unde: 
numerous union requests for such data by 
indicating that the employer must divulge 
such information only when he has rejected 
a union wage demand on the basis of in 
ability to afford it.” Naturally, the em 
ployer is deprived of predictability by suct 


action, but he is also spared the disad 
vantages of absolute rigidity. 
Is the Board policy in this area a proper 


one? The answer is, of necessity, prompted 
by one’s stand on the more comprehensive 
controversy over the extent to which the 
3oard should inject the force of govern 
ment into collective bargaining. An advo 
cate of free collective bargaining would 
prefer to have the Board dismiss “informa- 
tion” cases, while he who agrees with the 
union position expressed above®™ probably 
would suggest that the Board should “go 
all the way” in requiring employers to fur 
nish the union with economic data. But 
there is a third point of view. There are 
those who maintain that it merely a 
question of time before labor-management 
relations mature to the point where coopera 
tion will replace conflict. Under such cir 
cumstances, information would be willingly 
exchanged between the two parties. It 
to the proponents of this latter point of 
view that the Board’s present policy will 


appeal the most. [The End] 


1S 


is 


RESEARCH: ‘GUIDED INGENUITY”’ 


“If we were to invest year after year 
in the self-same tools and produced to- 
morrow the self-same articles we pro- 
duced yesterday, we could undoubtedly 
keep on selling some of them. To those 
who did not have the gadget in the first 
place, or to those who needed a replace- 
ment because the old one wore out, we 


might sell another. But unless we de- 
vised a new or more useful and more 
serviceable gadget, our market would 


wither away. 


“Mere replacement of identical tools, 
identical plants and identical products 
is not, then, enough. We need that ad- 
ditive, and today we have it. 

“IT mean industrial research, which for 
want of a better term I have come to 


‘*It is not within the scope of this paper to 
predict which decision the Board would make 
in such a situation (although it may appear 
fairly obvious on the basis of past practices), 
nor is it relevant here to argue the merits of 
each approach. For the purpose of this paper, 
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That’s 
in our | 


think of as ‘guided ingenuity’. 
the additive or catalytic agent 
productive system. 

“It is said that the highway to Hades 
Is it too 
much to say that the highway to indus- 


is paved with good intentions. 


trial heaven is paved with good inten- 
tions? Perhaps it is. But to those of 
other lands who look upon our country 
as a special kind of productive heaven, 
there is something to for the 
analogy.”—Roger M. Blough, chairman 
of the board, United States Steel Cor- 
poration, in an address to the Fifty-ninth 
Annual Credit Congress and Convention 
of the National Association of Credit 
Men, Chicago, Illinois, May 12, 1955. 


be said 





it shall suffice to 
which the existing 
formation”’ problem. 
8% Case cited at footnote 
footnote 71. 
53 See footnote 2 


June, 1955 e@ Labor Law Journal 


recognize the implicit role 
argument plays in the ‘‘in 
cited at 
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Estimating the Cost 






of a Guaranteed Wage Plan 


By S. HERBERT UNTERBERGER 





T HE previous articles in this series’ trac- 

ing the history of the guaranteed annual 
wage, including the newer and more mod- 
erate proposals, have pointed out that: 


(1) Guaranteed wage plans—both those 
in operation and those being proposed—do 
not conform to any rigid formula. Instead, 
they include a wide variety of arrangements 
with regard to the employees they cover, 
the amount and duration of the benefits they 
provide, their administration, their relation- 
ship to other institutions, such as unemploy- 
ment insurance, and their financing. Upon 
analysis, guaranteed wage plans turn out to 
be rather flexible arrangements designed to 
secure a measure of income security within 
the particular industrial relations situations 
in which they function. 


(2) The newer proposals have utilized 
this flexibility to include features designed 
specifically to meet many of the employer 
objections to guaranteed wages. Although 
these features have not wholly eliminated 
the objections, they have narrowed some- 
what the wide area of difference between 
the proponents and opponents of the guar- 
anteed wage method for obtaining increased 
income security. 

(3) The paramount problem in consider- 
ing or negotiating about guaranteed wage 
plans has been, and continues to be, the 
question of their cost—that is, the liability 
which a guaranteeing employer would be 
required to accept. Uncertainty about the 
ikely costs proved to be the principal stum- 
bling block before the National War Labor 
}oard in its consideration of the problem. 

has continued to haunt each subsequent 

sideration by employers or unions sepa- 
ately, employers and unions together in 


ESTIMATING GAW PLAN COSTS 
IS HAZARDOUS AT BEST, AND 
INFORMED JUDGMENT MUST BE 
EXTENSIVELY DEPENDED UPON 





collective bargaining, and government agen- 
cies concerned with labor relations and the 
maintenance of labor peace. It is clear that 
intelligent consideration of and negotiation 
about guaranteed wages requires reasonably 
reliable estimates of (a) what the cost of 
particular benefits will be or, conversely, 
(b) what benefits can be provided for a 
specified cost. 


Accuracy of Cost Estimates 


It goes almost without saying that per- 
fectly accurate—or even very highly accu- 
rate—estimates of the cost of a guaranteed 
wage plan cannot be achieved. This results 
not only from the facts that the necessary 
data are rarely all available and that the 
estimating techniques are not yet fully de- 
veloped, but even more importantly from 
the fact that the principal factor determining 
cost is the future pattern of employment 
and unemployment. That pattern is highly 
unpredictable. 

Although the obstacles to perfection, o1 
near perfection, are formidable, working 
estimates are required if the consideration 
of or bargaining about guaranteed wage 
plans is to proceed in an atmosphere of 
reality. Such working estimates can be 
achieved. 

While it may not be possible to estimate 
whether the cost of a particular guaranteed 





S. Herbert Unterberger, ‘‘From Guaranteed 
Vages to Income Security,’’ 6 Labor Law Jour- 
i 215 (April, 1955); and ‘‘How the Newer 


‘uaranteed Wage Plan 


Wage Proposals Seek to 
6 Labor Law 


Guaranteed Annual 
Overcome Employer Objections,” 
Journal 311 (May, 1955). 
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of the federal government's Guaranteed Wage Study. 





wage proposal will be 5 or 5% per cent of 
payroll, careful analysis and the use of 
realistic assumptions should be able to pro- 
vide estimates which will tell whether the 
cost is likely to be closer to 5 or 10 per 
cent. Even a range of that width permits 
the parties to come to grips with an under- 
standable reality and thereby helps them 
to resolve the issue between them. And 
further refinements of the data and the 
methods will, no doubt, be able to narrow 
that range significantly. 


The closest analogy in the world of busi- 
ness is probably the estimates made of the 
potential sales of a new product. Here, too, 
the principal factors determining sales— 
future consumer incomes and expenditure 
patterns—are highly unpredictable. Never- 
theless, intelligent action requires working 
estimates and such estimates are generally 
made despite similar formidable obstacles to 
perfection. 

With respect to determining their pro- 
spective costs, guaranteed wages are quite 
different from the other employee benefits 
which have been negotiated widely in Amer- 
ican industry in recent years—pensions and 
health and welfare programs. Actuarial sci- 
ence had already developed relatively good 
techniques for estimating the cost of those 
programs. Although estimates of their costs 
are by no means perfect, or even highly 
precise, they do depend on factors which, 
for sufficiently large groups, are relatively 
predictable and generally change slowly. By 
way of contrast, experience in making cost 
estimates of guaranteed wage plans is ex- 
ceedingly limited and only a small part of 
even that experience has been made gen- 
erally available through publication. 


Making Cost Estimates 


A carefully developed estimate of the cost 
of a guaranteed wage plan involves, to a 


392 


greater or lesser degree, each of the follow- 
ing four steps: 

(1) Establish the features of the guaran- 
teed wage plan, or plans, for which costs 
are to be estimated. 

(2) Establish the likely employment fluc- 
tuations for the employer unit or units t 
be covered by the plan. 


(3) Based on the above, determine the 
potential gross cost to the employer. 


(4) Determine the net cost to the em- 
ployer by subtracting the various offsets to 
cost from the potential gross costs. 


The considerations involved when taking 
each of these steps will constitute the re- 
mainder of this article. 


Step 1 


Establishing the features of the guaran- 
teed wage plan, or plans, for which costs 
are to be estimated.—Generally, the starting 
point here is the labor union’s proposal. 
The principal problem is to make sure that 
the proposal is set down with sufficient 
detail and clarity so that it can serve as a 
reliable working model for the purpose 
Any ambiguity with respect to the following 
will affect the reliability of the estimates: 

(1) the qualifications which make an em 
ployee eligible for guarantee payments; (2) 
the amount of payments for which he is 
eligible; (3) the duration of those payments; 
(4) the which may make him 
temporarily or permanently ineligible for pay 
and 


conditions 


ments; (5) the source of the payments; 
(6) the method of financing the payments 

In most cases, it will not be sufficient t 
estimate the cost of only one guaranteed 
wage plan with one specific set of features 
It is unlikely that the negotiations, particu 
larly in these early stages, will be conducte: 
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on such a “take it or leave it” basis. The 
unions which are pressing the hardest for 
guaranteed wages are also. the ones which 
have insisted that there is considerable lati- 
tude for negotiations. This is almost a 
necessary consequence of the wide range of 
possible provisions which can be combined 
to make up a guaranteed wage plan. 


Particularly if the estimated cost turns 
out to be higher than expected, it will be 
useful to make cost estimates for various al- 
ternative features and combinations of features. 
It may, for example, be found useful to 
make an additional estimate for a minimum 
plan, that is, one which limits eligibility and 
the amount and duration of benefits to the 
lowest point where the guarantee has any 
significance. Obviously, cost could be re- 
duced virtually to zero if eligibility is lim- 
ited to only those highest seniority employees 
who would never be laid off short of closing 
down the business. A guaranteed wage plan 
with such a feature would have no real 
significance. However, making a cost esti- 
mate for a minimum plan frequently has 
value, particularly if it turns out that even 
that plan involves costs well beyond the 
employer’s capacity. In that case, first at- 
tention must be given to eliminating the 
causes of the high costs or the idea must be 
postponed until conditions have changed 


sufficiently to make a guaranteed wage plan 
feasible. 


It may also be useful to make an addi- 
tional estimate for a maximum plan, that is, 
one which extends eligibility to virtually all 
the employees and provides benefits which 
in amount and duration equal or come close 
to compensating for the total wage loss 
resulting from involuntary unemployment. 
If it should turn out that even such a liberal 
arrangement involves only a cost which is 
well within the employer’s capacity, then, 
at least from the cost standpoint, there is 
little to be concerned about. Even if the 
prospective cost of a maximum plan is well 
beyond the employer’s current capacity, 
knowledge of what it is likely to be is 
useful. Combined with the prospective cost 
of the minimum plan, it establishes the 
limits of the liability involved in the sub- 
ject under discussion. By itself, it estab- 
lishes the cost implications of even the 
direst predictions about where the guaran- 
teed wage movement is likely to lead. 

As a practical matter, the realistic alter- 
natives are likely to be well within the 
ange from minimum to maximum. Gen- 
rally, it will be useful not only to estimate 


Guaranteed Wage Plan 


the likely costs ior guaranteed wage plans 
with particular combinations of features, 
but also to turn the procedure around and 
determine what kind of guaranteed wage 
plans can be supported at particular cost 
levels. 


Step 2 


Establishing the likely employment fluc- 
tuations for the employee unit or units to 
be covered by the plan.—In making these 
cost estimates, the crucial question, of course, 
is: “What are the future employment fluc- 
tuations, in the plant or the company, likely 
to be?” Obviously, nothing short of clair- 
voyance—which is always in uncomfortably 
short supply—can provide the “correct” an- 
swer. 

But, as in so miany other practical mat- 
ters, when called upon to predict what is 
likely to happen in the future, the first 
question that is asked is: “What happened 
under similar circumstances in the past?” 
With respect to employment fluctuations, 
the record of past years can provide a 
useful basis for projecting an estimate into 
the future, even though it may be freely 
acknowledged that the past pattern of 
employment fluctuations is not likely to be 
reproduced perfectly in the future. Adjust- 
ments may have to be made on the basis 
of informed judgment about changes which 
have taken place and their probable effect 
upon the pattern of the past. Nevertheless, 
the history of past employment fluctuations 
in the employee unit for which a guaranteed 
wage plan is being proposed will generally 
serve as a first approximation of likely 
employment fluctuations. 

The next logical question is: 
past period should be used?” 


“What 


In selecting a past period for study, it 
would be advantageous to select a period 
of years which constitutes a cycle of busi- 
ness experience. For most companies, this 
would require the elimination of the World 
War II period with its unusually favorable 
employment experience. There may be a 
few companies which were adversely af- 
fected by metal or other shortages to which 
this may not apply. 


The prewar period, which contained the 
sharp recession year of 1938, would be use- 
ful if the necessary records were available 
and if the pattern of business has not 
changed too drastically in the intervening 
15 to 20 years. For many firms, the lack 
of records or changes in the employment 
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pattern will, for all practical purposes, limit 
the period which can be used to the years 
since the end of World War II. 


In using the postwar years, it will often 
be necessary to make prudent allowances 
for the fact that, despite occasional set- 
backs, this period was one of unprecedented 
prosperity. The employment pattern of those 
years used without modification probably 
would not, in most industries or com- 
panies, constitute a sufficiently severe test 
of the plan. Even where there are adequate 
data available for recent years, it may be 
necessary to modify them somewhat. In 
making that modification, the history of 
the years surrounding the 1938 recession 
may serve as a helpful guide. 


What a guaranteed wage plan with the 
features under consideration would have 
cost, if it had been in operation in some 
past period in the company’s history, will 
serve to give concreteness to the considera- 
tion of or negotiation about the plan. But, 
for some companies, data for past periods 
may be inadequate or unavailable, or the 
conclusion may be reached that no past 
period can serve as a reasonable guide to 
future employment fluctuations. The latter 
can occur in a relatively new business which 
does not have enough history, so that a past 
period can be chosen which has the neces- 
sary attributes, or in a business which has 
made substantial changes in its technology 
or its products. Similarly, if it is expected 
that such changes will occur in the near 
future, the experience of past periods be- 
comes irrelevant. 

When this is the case, the wisest policy 
is to disregard the company’s past history 
entirely and, instead, to make the best 
possible estimates of the business’ future 
labor requirements. An aid in making such 
estimates would be the pattern of employ- 
ment and man-hour requirements elsewhere 
in the industry. 


Step 3 


Determining the potential gross cost to 
the employer.—Once the features of the 
guaranteed wage plan or plans for which 
cost estimates are to be developed are 
decided upon and the likely pattern of the 
business’ employment fluctuations is estab- 

* The Guaranteed Wage Study (United States 
Office of War Mobilization and Reconversion, 
Guaranteed Wages, Report to the President by 
the Advisory Board (1947)) used the years 
1937-1941 in its cost estimates, and the United 
Steelworkers of America (A Guaranteed Wage 
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How do free people in a society that 
has the advancing technology that 
we have begin to reflect the great 
measure of technical progress in 
terms of greater and greater human 
progress? It is in that spirit that | 
want to talk about the Guaranteed 
Annual Wage. | would like to say to 
the people who were wrong a year 
before Pearl Harbor, who were 
wrong in 1949, and who have been 
wrong so many times on other basic 
questions of national policy, that they 
ought to realize that America has 
fashioned its greatness by doing the 
impossible, by doing today what the 
men of little faith said was impossible 
yesterday. —Walter P. Reuther 





lished, either by using the pattern of some 
past period or by some other method, it is 
possible to estimate costs for each of the 
plans under consideration. 

The methods used 
costs will depend in great part on the kind 
and amount of data which are available to 
the estimator. The two principal methods 
may be called the “individual employee” 
approach and the “aggregate” approach. 


for estimating those 


Individual employee approach.—This ap- 
proach is generally most useful where costs 
are estimated for a particular past period 
It requires tracing through the employment 
history of each of the employees who were 
laid off during the period and determining 
the amount of guaranteed wage benefits 
which would have been payable to them 
under each of the plans. 

To use the individual employee approach 
it is necessary that personnel or other rec 
ords, such as seniority rosters, records of 
layoffs and recalls, etc., be available to the 
estimator which show the following: 

(1) which employees were laid off during 
the period; 

(2) which of the laid-off employees wer: 
eligible for guaranteed wage payments; 


(3) the period for which benefits would 
have been payable, that is, the dates of 
layoff and recall for each spell of unem 


Plan for the Workers in the Steel Industry 
Union Exhibit No. 11, Wage Stabilization Board 
Case No. D-18-C, 1951) used the periods of both 
1937-1941 and 1947-1950 in the cost estimates 
which it submitted to the Wage Stabilizatior 
Board 
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ployment for each eligible laid-off employee ; 
and 

(4) the amount of benefits which would 
have been payable which, in turn, generally 
depends on the employee’s past earnings 
record. 

Because such detailed records, if they 
are available at all, are rarely available 
outside the files of the company, the use 
of the individual employee approach is lim- 
ited to cost estimates made by the company 
alone,’ or by the government with the 
company’s cooperation * or by the company 
and union jointly.’ 

Where such data are available to the 
estimator, the record for each laid-off em- 
ployee is examined, first to determine his 
eligibility and then to determine the total 
amount of benefits which would have been 
payable to him. In such an examination, it 
will be important to consider whether the 
record would have been significantly differ- 
ent if the employer had been operating under 
a guaranteed wage plan. For example, if 
he had been operating under a guaranteed 
wage plan, the employer might have laid off 
a different employee who either was not 
eligible for benefits at all or was eligible 
for smaller benefits, or he might have re- 
called employees in a different order de- 
pending on the liability for guaranteed wage 
benefits. If it is clear that the employer’s 
actions were likely to have been significantly 
different if he had been operating under a 
guaranteed wage plan, it may be necessary 
to adjust the individual employee records, 
or the final results, to take this into account. 


Finally, where the unit is large and 
tracing through the history of each laid-off 
employee would be very burdensome, it may 
be possible to reduce the volume of work 
involved without sacrificing the utility of the 
results by working with a properly selected 
sample. If this course is followed, it would 
be advisable to check carefully on the size 
of the sample required and on the proper 
method of selection, so that the results will 
be reasonably reliable. A sample study 
made without proper consideration of these 
factors might well yield misleading results. 
Sampling has been developed into a valu- 
able tool, but it requires great care in its 
use, 


Where the individual employee approach 
is used, the potential gross cost to the em- 
ployer is the sum total of the costs for each 
employee who would have been paid bene- 
fits. If a sample of employees was used, the 
cost for the sampling must be multiplied 
by the proper factor to determine the cost 
for the entire unit. 


Aggregate approach.—W here all the rec 
ords required to use the individual employee 
approach are not available to the estimator, 
he will be required to use the aggregate 
approach. This is a more complex method 
because it is necessary to determine the 
over-all effect of the pattern of total em- 
ployment for the entire group on the com- 
pensable unemployment of those who are 
laid off. To do this, the estimator must 
have certain general information about the 
unit for which a guaranteed wage plan is 
proposed. Insofar as the records which are 
available can supply this information, they 
should be used. Where the records can not 
supply the information fully, realistic as- 
sumptions have to be used. Here, again, 
such records as are available are useful in 
helping to frame those assumptions. 


The first type of general information 
required for estimating the cost of guaran- 
teed wage plans by the aggregate approach 
for the specific pattern or patterns of em- 
ployment fluctuations developed under Step 
1 deals with the number of employees 
affected by the proposed guaranteed wage 
plan or plans. To determine this, it will be 
necessary to do the following: 


(1) Determine the number of employees 
who are attached to the unit for which a 
guaranteed wage plan is proposed at the 
beginning of the employment pattern, that 
is, the number of individuals who, when 
they fulfill the service requirements, will be 
eligible for guarantee payments if they 
should be laid off. 

If personnel records or seniority lists 
are available to the estimators and if the 
information they contain is adequate, the 
figures for attached workers can be obtained 
directly or easily approximated from such 
records. 

If the data cannot be secured from such 
records, either because they are not avail- 








See A. D. H. Kaplan, The Guarantee of An- 
ual Wages (Washington, D. C., Brookings 
Institute, 1947), pp. 67-70, for the results of 

study by General Motors which appears to 
ave used the individual employee approach. 

‘For such a government-company study, see 
the Guaranteed Wage Study, cited at footnote 2, 
Pp. 279-286, Appendix B12-Guaranteed Wage 


Guaranteed Wage Plan 


Costs, Metropolitan Edison Company. This 
study did not use the individual employee 
approach but used aggregate figures by de- 
partments. 

5‘ Although the Wage Stabilization Board 
recommended such joint consideration in its 
decision in the 1952 steel case, no such studies 
have been undertaken in that industry. 
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able to the persons making the estimates or 
because they are being made for an em- 
ployment unit, such as an entire industry, 
for which the compilation of such informa- 
tion would be difficult and/or too costly, the 
number of attached employees may be esti- 
mated on the basis of certain assumptions. 
Where this is done, it is important that the 
assumptions be clearly stated and that their 
validity be tested insofar as possible by 
independent data or, where that is not avail- 
able, by checking with well-informed mem- 
bers of the company and industry. 

Examples of such assumptions are found 
in two studies where the detailed method- 
ology underlying their cost estimates were 
published, the United States Government’s 
Guaranteed Wage Study and the brief of the 
Steelworkers’ Union to the Wage Stabiliza- 
tion Board.® The former assumed that the 
number of employees attached to the unit 
would be the number of full-time—that is, 
40 hours per week—employees required to 
perform the number of man-hours actually 
worked in a period in 1937, selected to avoid 
abnormal situations. The latter assumed 
that the number of employees attached to 
the steel industry was 2% to 3 per cent 
below its peak employment. 

The importance of determining as accu- 
rately as possible the number of attached 
employees results from the fact that later 
calculations involve this figure. An over- 
statement of the number of attached workers 
would result in an overstatement in the 
amount of unemployment and in the cost 
of the guarantee; an understatement would 
have the opposite effect. 

(2) Determine 
attached workers 
service requirement 
guarantee, and the 
progressed to various 
satisfaction of that requirement. 


the proportion of these 
who had satisfied the 
for eligibility for the 
proportions who had 


stages toward the 


Here, again, if the personnel records or 
seniority lists are available, these figures 
can be determined directly. 

If the data cannot be secured from such 
records, assumptions must be made. The 
Guaranteed Wage Study assumed that all 
employees attached to the unit as of a par- 
ticular date (in their case, January 1, 1937) 
had fulfilled the three-month service re- 
quirement which it used for all the guar- 
anteed wage plans for which it estimated 
costs. This assumption probably overstates 
the proportion of attached workers who are 
likely to be eligible, thereby probably over- 








| believe the guaranteed annual 
wage will open up new vistas of 
year-round full employment for mil- 
lions of workers not only in the 
United States but throughout the 
world. —Walter P. Reuther 





stating cost. As the service requirement 
for eligibility increases, an assumption that 
all the attached employees at any point of 
time are eligible for the guarantee becomes 
less and less valid. The Steelworkers’ briei 
used seniority distributions for a small num 
ber of steel companies to establish the pro 
portion of employees who had not yet satisfied 
the service requirement. 

effect of normal at- 
retirements, dis 


(3) Determine the 
trition through deaths, 
abilities or voluntary quits. 

Personnel records, if adequately main 
tained, should be helpful in establishing 
such attrition rates. However, special con- 
sideration must be given to the treatment 
of past voluntary quits. To judge whether, 
with a guaranteed wage plan in operation, 
the voluntary quit rate is likely to remain 
as high as it was or may fall, will requiré 
an analysis of the reasons for the quits. 


That a reduction in voluntary quits was 
likely to occur under a guaranteed wage 
plan was the assumption which both the 
Guaranteed Wage Study and the Steel 
workers’ brief regarded as the most reason 
able. The former made an average allow- 
ance of 4.2 to 6 per cent per year for 
attrition, depending upon the percentage of 
women in the industry, but this was related 
primarily to deaths, retirements and dis- 
abilities; the latter made no reduction in 
the guarantee liability for normal labor at- 
trition, thereby tending to overstate costs 
somewhat. 


The importance of establishing a reason- 
ably accurate attrition rate is that, in periods 
of stable or increasing employment, a hig! 
attrition rate reduces the proportion of at 
tached workers eligible for guarantee pa) 
ments, and in periods of declining employment, 
it reduces the number of workers who would 
otherwise have to be laid off. Both effects 
serve to reduce the guaranteed wage cost 
A low attrition rate may be expected to have 
the opposite result. 


The next type of general information r¢ 
quired for estimating the cost of guaranteed 





* Cited at footnote 2. 
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wage plans by the aggregate approach deals 
with the amount of benefits which will have 
to be paid as a result of the specific pattern 
or patterns of employment fluctuations. To 
determine this, it will be necessary to take 
the following steps: 


(1) Determine the effect of a decline in 
the aggregate employment on the number of 
employees laid off. 


Because all the employees in a particular 
unit to which a guaranteed wage plan may 
be applied are rarely completely inter- 
changeable—between jobs, between depart- 
ments, between seniority districts, etc.—a 
decline in the aggregate employment gen- 
erally understates the increase in attached 
workers who are laid off. This is because 
a reduction of ten employees may be the net 
result of laying off 12 attached workers who 
can do a particular kind of work which is 
no longer required, or is in a particular de- 
partment or plant where they are no longer 
required, and hiring two new workers who 
can do a different kind of work which is re- 
quired, or is in a different department or 
plant. 


Accordingly, information on the transfer- 
ability of labor is required. This involves 
knowledge not only of the rules as found 
in union contracts but also of the practices 
actually in use as well as the practical 
impediments to full transferability, such 
as varying job duties, skills and distance. 
It may be necessary to subdivide the basic 
data so that separate figures are developed 
for each part of the unit within which free 
interchangeability operates. 


The two published studies, in effect, as- 
sumed complete transferability. This tends 
to understate costs. 


(2) Determine how a decline in employ- 
ment requiring a layoff will be applied as 
between employees eligible for guarantee 
payments and those not yet eligible. 


Since, under most guaranteed wage plans 
or proposals, low seniority employees are 
less likely to be eligible for guarantee pay- 
ments than high seniority employees, the 
layoff rules and practices will have a sig- 
nificant effect on costs. Data on past lay- 
ffs can be helpful in establishing the 
expected impact upon guaranteed and non- 
guaranteed employees. 

The Guaranteed Wage Study assumed that 
ayofts of ineligible employees would be in 
reverse order of hiring. Thus, the employees 
closest to eligibility would be laid off last. 
Chis would tend to give higher costs. 


Guaranteed Wage Plan 





There were fewer strikers (183,000) 
in 1930 than in any other year in 
recent times. In 1946, an all-time 
record number of workers (4.6 mil- 
lion) was involved in work stoppages. 

—Bureau of Labor Statistics 





The Steelworkers’ brief used a different 
assumption, namely, that, contrary to nor- 
mal seniority practices, layoffs would be 
evenly distributed among all the employees. 
The use of this assumption would also tend 
to overstate costs. 

(3) Determine how a rise in employment 
will affect the rehiring of employees receiv- 
ing guarantee payments. 

Costs will be minimized insofar as addi- 
tional employees are hired from among 
those guaranteed employees who are eligible 
for the largest payments. 

Whether this can be done will depend 
first on considerations of transferability 
similar to those discussed above in connec- 
tion with layoffs. If the laid-off employees 
receiving guarantee payments cannot be 
hired into the available jobs, for lack of 
qualifications or other reasons, the rise in 
employment will not reduce costs. Here, 
too, subdivision of the basic data, so that 
separate figures are developed for each part 
of the unit within which free interchange- 
ability operates, may be necessary. 

It will also depend on the rehiring rules 
and practices. Analysis of the employees’ 
records may be less helpful in connection 
with rehiring than when considering layoff 
practice, because guaranteed employees are 
more likely to be available for rehire than 
was true formerly for laid-off employees. 
Since they were not covered by a guarantee, 
they were probably less reluctant to sever 
their employment relations with their em- 
ployer by taking another job or leaving the 
locality. 

In connection with an employment ex- 
pansion, both published studies assumed 
that all employees hired would come from 
among the guaranteed employees until their 
supply was exhausted. This would tend to 
reduce costs. 

The Steelworkers’ study made cost calcu- 
lations both on the assumption that workers 
would be rehired in relation to their senior- 
ity and on the alternative assumption that 
all unemployed attached workers had an 
equal probability of being rehired. The 
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[ Automation ] makes possible 
the automatic office, as well as the 
automatic factory, with the likelihood 
that entire departments, offices and 
plants in many parts of the economy 
will make use of mechanical and 
electronic control mechanisms within 
the coming decade or two.—ClO 
Committee on Economic Policy. 





second assumption, which was the one used 
in the cost estimates, yielded somewhat 
higher costs. 

(4) Establish the hourly rate to be ap- 
plied to the compensable unemployment. 


Data on past layoffs should be able to 
provide the relationship between the hourly 
pay of unemployed and of employed at- 
tached workers. It is likely that the average 
pay of the unemployed workers will be 
lower. 


30th published studies made a more con- 
servative assumption—the one which yielded 
a higher cost estimate, namely, that the 
average compensation rate of the unem- 
ployed would be equal to the average rate 
for the entire group of attached employees. 


It is obvious that determining the poten- 
tial gross cost to the employer of a guar- 
anteed wage plan by either of the two 
general methods described is not a simple 
matter. The individual employee approach 
is simpler conceptually, but it requires cer- 
tain detailed data which may be difficult 
to corral and, in some cases, may be com- 
pletely unobtainable. It also requires detailed 
analysis of what may turn out to be a very 
large number of employee records. 

The alternative aggregate approach is 
more complicated conceptually, but it will 
have to be resorted to in many cases even 
if only approximate cost estimates are to be 
made. The process for using it, once the 
determinations set forth above are made, is 
as follows: 

(1) Establish the number of attached 
workers. 





7 Some investigators have tried to make rough 
estimates of the costs of guaranteed wage plans 
by using the cost experience under unemploy- 
ment compensation as a short cut. Their usual 
approach is to estimate how much better the 
benefits would be under a guaranteed wage 
plan than under unemployment compensation 
(say, three times), and multiply that by the 
cost of unemployment compensation (say, 1% 
per cent of payroll) and come up with a cost 
for the guaranteed wage plan (in this example, 
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(2) Establish the number of eligible 
workers. 

(3) Correct for attritions. 

(4) Establish the degree of transferability 
and, if necessary, subdivide the unit into 
parts within which transferability is pos- 
sible. 

(5) Establish the number of laid-off 
workers who are eligible for guaranteed 
wage payments. 

(6) Establish the duration of their com 
pensable unemployment. 


(7) Determine the benefit obligations - 
that is, the gross cost of the plan—by multi- 
plying the volume of compensable unem- 
ployment by the rate at which benefits are 
to be paid. 


Where both approaches can be used, esti 
mates made both ways may serve as a us¢ 
ful cross-check.’ 


Step 4 


Determining the potential net costs.—Th« 
gross costs would be the total costs involved 
if all the benefits called for by the plan 
when an employer cannot supply the guar- 
anteed amount of work were paid. Under 
a system which is integrated with unem 
ployment compensation, there would be off- 
set against this gross cost the amount of 
unemployment compensation drawn by eli- 
gible employees. There would also probably 
be an offset of earnings—at least of full 
time earnings—from other employment 
There might also be minor offsets, such as 
allowances for vacation time, absences re- 
sulting from leaves of absence, and the like 
The latter are relatively small and are not 
considered here. 





Whether the individual employee approacl 
or the aggregate approach has been used, 
the following data will be helpful in esti- 
mating the amount of the unemployment 
compensation offset. Practically all states 
furnish the employer with a notification ot 
all initial unemployment claims filed by his 
employees and of the determination mad 
as to the amount of benefits to which the 








4% per cent). To this they add a figure for 
the guarantee payments payable after unem- 
ployment compensation benefits are exhausted 
(say, an additional 1 to 1% per cent) and come 
up with a total figure (in this example, 6 pe! 
cent). This is a rough-and-ready method which 
may have some utility in general discussions 
of guaranteed wages but would probably be fa! 
too rough to serve as a basis for policy decisions 
or for intelligent negotiation of a particula 
guaranteed wage plan. 
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claimant is entitled. Many states, in addi- 
tion, furnish the employer a report of the 
weekly payments made to his employees, so 
that it is possible to trace through the 
benefit durations of his employees. These 
duration figures may be more relevant than 
the benefit amount, since amendments in 
state laws may have changed the benefit 
amount, particularly for employees who 
were receiving the maximum benefit. 

Where the individual employee approach 
has been used, these records may have been 
preserved completely and can be used to 
determine the offset for each individual 
involved. Even if they are not completely 
adequate to do that, they will generally 
provide enough information so that a rea- 
sonably reliable figure can be arrived at 
to offset against the potential gross costs 
calculated by either approach. 


If no such data are available on the 
employer’s specific unemployment compen- 
sation experience, it may be necessary to use 
more general data on unemployment com- 
pensation benefits, or to make calculations 
based upon the appropriate states’ unem- 
ployment compensation eligibility rules and 
benefit formulas. The Guaranteed Wage Study 
relied on such general data. The Steel- 
workers’ brief made benefit calculations on 
conservative assumptions as to eligibility 
benefits, thus tending toward a lower offset 
and higher net costs. 


It is difficult to obtain any information 
about offsets for employment with other 
employers. The two studies referred to 
took no account of this factor, leaving any 
gain from this source as a conservative fac- 
tor in the estimate. 

Some information relevant to this point 
can be obtained by checking the unem- 
ployment compensation record of laid-off 
employees. A laid-off employee who, after 
an initial brief period for qualification, does 
not show up with a benefit check may be 
presumed to have been ineligible for benefits 
by virtue of other employment. (He may 
have been unavailable because of illness, 
but this would presumably make him ineli- 
vible for guarantee payments also.) There 
would also be partial benefit payments, in- 
dicating that other unemployment had made 
lim ineligible for full unemployment com- 
pensation benefits. 

Beyond the period for which unemploy- 

ent compensation benefits are payable, 
here would normally be no information sys- 
tematically recorded about employment with 

ther companies, except for those situa- 
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tions in which an employee failed to re- 
spond to a recall notice because he had 
obtained other employment which he pre- 
ferred not to leave. Any allowance for this 
offset would have to be based on general 
information concerning the availability of 
such other work in the locality, and it 
would be advisable to be conservative in 
any such allowance. 


Intangible Offsets to Costs 


There are potential elements in the over- 
all cost picture which, while intangible and 
dificult to predict and measure, might 
prove of considerable importance. Such 
factors as the saving resulting from the 
reduction in labor turnover, the potential 
increase in productivity resulting from more 
satisfactory labor relations and an assured 
period of adjustment in techno- 
logical displacement, and the savings in over-all 
expenses from stabilization measures stimu- 
lated by the guarantee may eventually have 
an important impact upon cost, depending 
upon the particular situation. 


case of 


Neither of the published cost estimates 
allowance for these intangible 
Their importance will vary 
In a cost study 


made any 
offset factors. 
from situation to situation. 
made by or for a particular company, they 
may perhaps appear definite enough to be 
taken into consideration in arriving at gen- 
eral conclusions regarding the possible long- 
run level of costs. To attempt to give them 
a quantitative weight in a cost calculation, 
however, would be rash except in unusual 
situations. 


Use of Cost Estimates 


For the most part, the methods discussed 
above provide estimates of the likely cost of 
specific guaranteed wage plans if applied 
to a particular record of employment fluc- 
tuations—generally identical or similar to a 
past record in the company. 

It may be advisable to develop separate 
figures for each year. This would permit 
adjusting the figures for individual years 
to take account of changes in hiring, layoff 
and work-assignment practices which might 
follow the establishment of a guarantee 
plan. For example, increases in man-hour 
needs which promise to be temporary may 
be absorbed by working the guaranteed 
workforce overtime rather than hiring ad- 
ditional workers. There may thus be, under 
certain conditions, increased costs resulting 
from overtime premium pay. The extent to 
which work was shared, in preference to 
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laying off employees, may be less under a 
guarantee arrangement. On the other hand, 
stabilization measures may be available 
which can decrease the amount of com- 
pensable unemployment within the same 
over-all demand situation. Here judgment 
is required as to the extent to which 
stabilization possibilities can be realized in 
practice and how soon. 

Separate yearly figures would also pro- 
vide data on the guaranteed wage costs re- 
sulting from the various levels of unem- 
ployment found in each of those years 
This would permit estimating the cost for 
an assumed future pattern different from 








the past, provided that the level of unem 
ployment in each year in that future pat 
tern conformed fairly closely to the level 
of one of the past years for which cost 
estimates had been made. 

Clearly, making these cost estimates is 
a complex operation which involves exten 
sive reliance on informed judgment. To 
claim that the results are precise and highly 
reliable would be hazardous. In connection 
with guaranteed wage plans, the only ac 
tivity which is more hazardous is nego 
tiating about the installation of such a plan 
without any well-founded knowledge about 
the liability involved [The End] 





THE DEVELOPING LAW—Continued from page 360 





which (in the words of Business Week) 
equates the union shop with tyranny, many 
employers agree that union security is an 
asset to stable labor relations. Secure unions 
that are not constantly engaged in whipping 
up issues for costly organizing campaigns 
have shown that they are better able to be 
more responsible unions. Stability in some 
industries—such as the needle trades—ex- 
tends to market stability where union policing 
lias deterred low-wage cut-rate shops. 


In Support 


Opponents of right-to-work laws see these 
measures as a move to weaken unions. The 
issue is joined by the supporters of the 
laws in two ways. First, they maintain that 
certain new benefits flow from abolishing 
compulsory unionism. Second, and more 
important, they say that the laws protect 
the individual’s important right to work 
without having to join a union. 


Chronologically, the earliest support for 
right-to-work laws came in the form of an 
economic argument. Southern states abol- 
ished compulsory unionism as an induce- 
ment to northern industry to relocate and 
expand in the South where labor trouble 
was nonexistent. And these states claim 
that they are succeeding. A considerable 
volume of data has been offered by both 
sides seeking to demonstrate the effects of 
the laws on location, expansion, wage rates 
and per capita income. However, it is 
virtually impossible to isolate the many 
variables influencing data such as these, and, 
moreover, the argument seems irrelevant. 
This second point was raised by the Wall 
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Street Journal, a supporter of the laws, in 
response to Secretary of Labor James P 
Mitchell’s argument on the first point. Sec- 
retary Mitchell criticized the laws in a 
speech before the CIO, noting that right-to 
work laws do not “create jobs.” The 
Journal remarked editorially that Secretary 
Mitchell “seems to have missed completely 
the point of the ‘right-to- work’ laws 

The section of the Taft-Hartley law which 
allows the states to enact ‘right-to-work’ 
laws was not, of course, designed to create 
jobs; the purpose was to allow states the 
power to prevent unions from denying those 
who do not wish to join the opportunity to 
earn their living.” That statement is onc 
with which most northern supporters un 
derstandably agree. 

With limited exceptions, proponents 0! 
the bills emphatically deny that their aim 
is to weaken unions. Moreover, they pr 
dict that under laws prohibiting compulsory 
unionism, unions will not become weaker, 
but rather will seek and gain a more genuine 
base of worker support—a voluntary one. 


In fact, these and other claimed merits o! 
these laws are all subordinated to the con 
tention that right-to-work laws are basically 
a safeguard to an individual’s right to work 
‘This principle [that the choice to join a 
union or not to join a union bears no rela 
tion to employment],” says the National 
Association of Manufacturers, “is neithe: 
anti-union nor pro-union; it is simply on 
of the morals of freedom.” Supporters are 
willing to concede that some of the “stabilities” 
claimed by unions to be products of unio1 
tl 


security may be lost. “But,” concludes th¢ 


Wall Street Journal, “if one balances a pet 
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son’s right to earn a living without the 
say-so of a union against these annoyances, 
they are a small matter, indeed.” 


The NLRB polls, however, show that an 
overwhelming majority of workers do not 
agree. These workers voted to forego their 
right not to join, since they apparently do 
not see the union as a barrier between them- 
selves and their jobs. At the same time, 
it must be recognized that the forces which 
have given rise to union security are still 
present, and so it is no doubt true that there 
are many workers who, if given the option, 
would choose not to join. 


What basis is there for permitting this 
minority’s wish to prevail? If it is to control 
possible job abuse by the majority, few 
could take exception. There can be no ques- 
tion that power over jobs—whether held by 
a medical society or by a trade union—can 
also be power to abuse job holders and job 
seekers; examples of closed unions and job 
abuse can be found. However, no one con- 
dones job abuse as a necessity for union 
security. And if it is true, as many right- 
to-work supporters allege, that the Taft- 
Hartley Act and local police power are not 
adequate to deal with these abuses, then 
specific remedial legislation may be needed 
But right-to-work bills are not appropriate 
to this need, for instead of requiring open 
unions and perhaps further control of ex- 
pulsion, they simply permit nonmembership 
If there have been abuses under labor agree- 
ments in right-to-work states, there is little 
reason to believe that the laws have cor- 
rected them. 

Beyond the issue of abuse, however, the 
minority’s preference not to join is the sole 
basis on which right-to-work supporters ask 
that the majority’s wish not to work with 
nonmembers be overruled. This classic is- 
sue of majoritarianism requires, however, 
that safeguarding the minority’s wish be 
weighted against the values of the majority’s 
lecision. In this case there is the blunt fact 
that for significant sectors of the American 
economy, stable unionism (and hence effec- 
tive bargaining) is impossible without some 
form of union security. This presents the 
real rub of right-to-work laws: They have 
virtually no effect on the large unions with 
ndustry-wide collective agreements. Em- 
ployers in right-to-work states do adhere to 

he security clauses under these contracts. 
ut, aside from these unions and those in 

e skilled craft groups, right-to-work laws 
vill make survival difficult for many labor 

rganizations. 
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Ever since the Garden of Eden, | 
suppose, there have been times when 
all of us wished we might live in a 
society that would provide us with 
full unemployment at a guaranteed 
annual wage; and Karl Marx—de- 
scribing his concept of leisure in the 
perfect Communist state—once said 
that all men ‘would hunt in the morn- 
ing, fish in the afternoon, and make 
love at night.’ Now there, if you 
please, is a political platform which 
ought to sweep any nation with ease 
—especially where women's suffrage 
is not permitted. 

—Benjamin F. Fairless 





Perhaps increasing union acceptance will 
one day make unnecessary this argument in 
support of compulsory unionism; today, how- 
ever, the cost of underwriting untrammeled 
minority preference appears to be the collec- 
tive bargaining strength which for many 
workers makes possible a genuine exercise 
of the right to work. 

All of the above overlooks an important 
practical aspect of the union security issue. 
Many local employer groups, manufacturing 
associations and chambers of commerce have 
been careful to stay out of the union security 
debate. Why? Probably because many 
employers want to be able to bargain union 
security in exchange for union concessions. 
Many labor relations men will admit pri- 
vately that successful labor relations are 
not built on a debate over rights, but are 
worked out in the more practical realities 
of the bargaining situation. 


So many of the right-to-work supporters 
are in recorded opposition to the FEPC 
route to removing employment barriers that 
one is forced to conclude, despite the con- 
trary claims of their supporters, that right- 
to-work bills are attempts to influence the 
bargaining strength of unions. Even if this 
is the case, however, sponsors of the measure 
have not pleaded their case well. Some 
economists have argued persuasively for 
controlling union bargaining strength in 
terms of its impact on some aspects of our 
economy. They recognize, however, that 
limitations on union strength would be more 
costly than their worth if the effects of such 
limits were to destroy genuine, free collec- 
tive bargaining. It seems timely to repeat 
this judgment to right-to-work supporters. 


[The End] 
401 














Hidden Costs in the Labor Agreement 





Reprinted from the February, 1955 
issue of Current Economic Comment. 





T HIS ARTICLE is intended as an ob- 
jective study of a current problem. 
However, a semantic difficulty arises in 
that “hidden costs” exist from manage- 
ment’s point of view, and not from labor’s 
standpoint. In considering hidden costs in 
the labor agreement, it will generally be 
necessary to view problems from a mana- 
gerial viewpoint. 

Recently, so-called fringe benefits have 
assumed increased importance as a part of 
the total wage bill. These fringe benefits 
include payments for time not worked, pay- 
ments for employee security, extra pay- 
ments for time worked and payments for 
various employee services. The cost of 
fringe benefits can readily be calculated. 
It is quite usual, in fact, at the close of 
collective bargaining negotiations to an- 
nounce a wage increase of r+ cents an hour 
and fringe benefits amounting to an ad- 
ditional y cents an hour. Both direct pay- 
roll costs and fringe benefit costs are known 
to management. 

There are, however, various items in 
the labor agreement which result in added 
costs to the company which may not be 
measurable, and of which management may 
not always be fully aware. When man- 
agement’s freedom to promote on merit 
alone is restricted by a seniority clause, 
the man best suited for the job may not 
get the promotion. Seniority may also 
restrict mianagement’s discretion during 
layoffs. The oldest workers (who are not 
necessarily the most efficient) remain on the 


job while younger and perhaps more effi- 


1Dale Yoder and Lenore P. Wilson, ‘‘How 
Much Do Personne! Activities Cost?'’ Personnel 
(September, 1953), pp. 73-78. 
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cient workers are laid off. A bumping 
clause may lead to considerable internal 
dislocation and production disruptions with 
a consequent decline in efficiency. The 
handling of grievances costs the company 
money. The collective bargaining contract 
may restrict managerial authority in dis- 
ciplining and discharging workers. After 
imposing a disciplinary penalty, the com 
pany may find itself enmeshed in a lengthy 
and expensive grievance case, hearings be 
fore the National Labor Relations Board 
and even a slowdown or strike. The 
union may impose restrictions on manage 
ment’s right to change production methods 
and work loads, with impairment of operat 
ing efficiency and added production costs 

Although management is fully acquainted 
with the level of payrolls and has a fairly 
good idea of the cost of fringe benefits, 
it may not be completely conscious of thes¢ 
hidden costs resulting from the labor agre« 


ment. Frequently, it may not even lb 
possible to measure such costs on a dollat 
and-cents basis. This study will analyz 


some of the provisions of the labor contract 
which can give rise to hidden costs. The 
scope of the study will have to be limited 
to a few well-defined areas. The mere e1 
trance of a union into a previously unor 


ganized company will require a considerabk 
change in management practices with pos 
sible increases in operating costs For 
example, many of the activities of the 
personnel department arise out of the ex 
istence of a union. Personnel activities ar¢ 
an item of considerable expense. A recent 
survey indicated that the average cost 
of personnel functions per employee 

reporting firms was $61.26 in 1953, a larg: 
increase from 1952, when it was $48.49 
However, for present purposes, the ove! all 
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activities of the personnel department must 
be excluded from consideration. This study 
will deal only with those sections of the 
labor agreement which result in costs which 
not always be readily apparent to 
management and are frequently immeas- 
The topics to be discussed include 
discipline 


may 


urable. 


seniority, grievance procedure, 


and discharge, technological changes and 
job modifications, hidden costs in fringe 
benefits and union security. 
Seniority 

Through seniority provisions in the col- 


lective bargaining contract, unions are able 
to limit management’s prerogative of con- 
trol in certain areas. Depending on the 
scope of the seniority provision, manage- 
ment’s discretion in such matters as layoffs, 
transfers, rehiring, promotion, shift assign- 
ment and overtime distribution is severely 
restricted. Unions hope to secure increased 
job security through seniority. They feel 
that seniority will prevent discrimination 
against union members, eliminate favoritism 
ind bias in the selection of workers for 
promotion and layoff, and provide increased 
security for long-service employees. How- 
ever, the employer’s interest in having 
work performed in the most efficient man- 
ner and with the least possible amount of 
disruption may be adversely affected. 
Although proper seniority provisions in 
certain areas can be an important factor 
in raising employee morale, to the extent 
that seniority rules restrict management’s 
ibility to run its plants in the most efficient 
nanner possible, they become very costly. 
lhe following discussion will highlight 
me of the costs—both obvious and hidden 
inherent in seniority rules. 
Disputes over seniority provisions may 
the difficulty of negotiating the 
The union may be very insistent 


licrease 


ontract. 


Hidden Costs 


on the specific features of the seniority 
clauses. Some of the problems which can 
arise over seniority include the unit of 


seniority, which employees within the unit 
are to be covered, classification of years 
of service, types of employment reductions 
covered by the rules, definitions of efficiency 
and ability, rules concerning bumping rights, 
and seniority status of workers transferred 
or promoted to new jobs. Differences over 
these issues can prolong negotiations con- 
siderably. The salaries of the officials and 
their staffs who are spending 
negotiations constitute a wage 
and the longer the 
contract bargaining, the higher the 
Furthermore, lawyers, consultants and other 
outside experts who have been engaged to 
assist in the negotiations may have to be 
retained for a longer period at considerable 
extra expense. Finally, some companies pay 
employees for time lost from their jobs 
which is spent with the union negotiating 

and such wage payments in- 
the bargaining period continues. 


time on the 
cost for the 
company, period of 
cost 


committee, 
crease as 
arrangement, 


As part of the seniority 


the company will have to keep detailed 
records of each worker’s seniority. This 
means more clerical help and the allot- 
ment of more office space for record- 
keeping purposes. The company may be 
required to make seniority lists available 
to the union. The union may also wish 


to meet with management to interpret and 
apply the seniority A considerable 
amount of expensive managerial time can 
be spent at such meetings and must be 
considered a hidden cost of seniority. In 
addition, the contract may specify that the 
time spent by union representatives in 
meetings with management shall be paid 
for by the company at the employees’ regu- 


rules. 


lar hourly rates. 

Unions feel that they can increase job 
security by making seniority the governing 
factor in layoffs and rehiring. This can 
result in added costs to management. First, 
management’s judgment as to the ability 
and efficiency of individual workers is not 
considered in determining who shall be 
laid off. To the extent that the company 
cannot drop the least efficient workers, labor 
Second, if bumping 
chain 


costs are increased. 
is allowed, one layoff can start a 
of other layoffs throughout the seniority 
unit, as laid-off workers bump others with 
less seniority. This can cause dislocations 
in the operation of the plant, with a conse- 
quent decline in productivity and output. 
Third, 


employees 
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who may show considerable promise are 
discouraged and seek employment else- 
where. Fourth, paper work is increased. 

The seniority unit may range from the 
company down to the single job, as follows: 
the company, the plant, the department, 
a group of jobs, a single job classification. 
Generally, unions prefer wider seniority 
units than does management. The wider 
the seniority unit the greater the number 
of interjob transfers incidental to a layoff, 
with a consequently greater protection for 
the senior workers. For management, on 
the other hand, the widest form of seniority 
unit—the company—is extremely undesir- 
able, because a layoff in one plant will 
disrupt operations in all the other plants 
of the company. Company-wide seniority 
is, however, rare. 

Plant-wide seniority is also cumbersome 
because employment readjustments neces- 
sitated by a reduction in output may result 
in considerable interdepartmental transfer- 
ring, with a consequent dislocation of pro- 
duction schedules. In addition, plant-wide 
seniority may make it difficult to retain 
workers with certain skills. The last worker 
to be hired may be a skilled tool and die 
maker. In the event of reduction in the 
work force because of a decline in output, 
he must be laid off first. The company may 
prefer to lay off unskilled or janitorial work- 
ers, but under a strict interpretation of 
plant-wide seniority rules they must be 
retained if they were hired earlier. 

Although a wide seniority unit gives 
senior workers more job security, it actually 
may enhance job insecurity because of the 
greater number of workers who may bump 
a particular worker from his job. Narrow 
seniority units result in less bumping. How- 
ever, if there is an unequal distribution of 
age or layoffs among seniority units in the 
plant, valued long-service workers may 
be laid off in one unit, while other em- 
ployees with a comparatively short period 
of service are kept on in another seniority 
unit not affected by the layoffs. 

Seniority as a factor in layoffs and re- 
hiring is frequently accompanied by bump- 
ing privileges. Interjob transfers cause 
general dislocation and a resulting decline 
in efficiency. A bumped worker will find 





The communists, from their centers of 
power in Moscow and Peiping, prom- 
ise higher standards of living; but 
they give their people slavery and 
poverty. They promise security, but 
it is the false security of the slave 
labor camp, of the dictatorship of 
party bosses over working men and 
women. —Walter P. Reuther 





someone with still less seniority to bump, 
thereby causing more disruptions, decreased 
productivity and increased wage costs. To 
drop 1,295 employees in the winter of 1954, 
Goodyear Tire and Rubber was required 
to make 3,458 changes in job assignments 
Seiberling Rubber and General Tire and 
Rubber reported that, as a result of bump- 
ing, the ratio of job changes to workers 
laid off has run as high as three and a half 
to one.” In addition, disputes over bumping 
can result in grievances and arbitration 
proceedings which will entail extra costs 
to the company.’ 


Many union contracts specify that stew- 
ards and union officers shall be given 
superseniority by having their names placed 
at the head of the seniority list during their 
period of office regardless of their actual 
length of service.“ Some of the special 
benefits which have been accorded to stew- 
ards through their preferred seniority are 
these: In the event of a layoff a steward 
will be the last man laid off and the 
first rehired; a steward may not be trans 
ferred to another shift or department unless 
his own shift or department is closed down; 
when his constituents work overtime, the 
steward must also be permitted to work 
with them; preference is given as to shift 
assignment. Such special privileges fot 
stewards obviously limit management’s ability 
to utilize the work force in the most effi 
cient manner possible. 

The existence of seniority rules may 
result in an increase in the number of 
grievances. There can be acrimonious dis 
putes between the union and the company 
over such matters. Since each grievance 
costs the company money, any rise in the 
number of complaints involves added ex 
pense. 








2? Fortune (March, 1954), p. 69. 

3A case study of the very costly effects of 
unlimited bumping under plant-wide seniority 
in the Boeing Airplane Company during World 
War II is to be found in Clark Kerr and L. M. 
Fisher, ‘‘Effect of Environment and Administra- 
tion on Job Evaluation,’’ Harvard Business Re- 
view (May, 1950), pp. 77-96. 
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*Leo Weiss, ‘“‘The Status of the Union Stew 
ard,’’ Personnel (May, 1952), pp. 478-482; F. H 
Harbison, Seniority Policies and Procedures 
As Developed Through Collective Bargaining 
(Princeton University Industrial Relations Sec 
tion, 1941), pp. 11-12. 
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When seniority exists, discharge becomes 
a very serious matter for the worker con- 
cerned. Years of accumulated seniority are 
a prized right because they assure the 
worker preferred treatment in layoffs and 
rehiring and perhaps in promotions and 
shift and job assignments. As the courts 
have ruled in several cases, seniority is a 
property right. A discharge means not 
only the loss of the job but also the loss 
of all the privileges inherent in the posses- 


sion of seniority. It can be expected then 


that the worker and the union will con- 
sider a discharge to be a very serious 
matter. Unions will usually contest the 


discharge of long-service employees very 
vigorously. Management will have to be 
entirely certain of its grounds when it 
discharges an employee with many years 


of seniority. The action will have to be 
based on complete information that can 
stand up in a grievance procedure and 


perhaps eventual arbitration. 


Grievance Procedure 

The grievance procedure is one means 
through which unions attempt to protect 
the contract rights of the workers. The 
effective handling of grievances is necessary 
for the proper functioning of the contract. 
Proper handling provides a safety valve for 
the full expression of employee dissatis- 
faction. Grievances are an important channel 
of internal plant communication informing 
top management of conditions which the 
the workers feel are undesirable 
The lack of an 
cause high and 


union or 
and should be corrected. 
effective procedure can 
wasteful labor turnover, low morale, ab- 
senteeism, stoppages and strikes, and a 
situation where minor issues quickly grow 
into major disputes. Grievances have a 
valuable personnel function: They are a 
form of protection for both workers and 
management and are useful in increasing 
employee morale and satisfaction on the 
job. A large variety of problems can be 
covered, including personal complaints of 
workers, disputes over the application of 
the agreement, disputes not covered by the 
agreement (which, however, are important 
for both the union and the company) and 
controversy over the interpretation of the 
contract.’ Grievance procedures are almost 









universally accepted in iabor contracts today. 
While effective handling is important for 
management, it can become expensive. If 
stewards are handling grievances on com- 
pany time, the addition to the wage bill 
for this item alone can be formidable. One 
company estimated that the handling 
of a single grievance which went to arbi- 
tration cost $585.°. However, the grievance 
is not all cost if it better under- 
standing and improved relations for similar 
situations in the future, even though the 
monetary value of the return to the parties 
from the effective solution of a grievance 
is difficult to measure. 


has 


creates 


A recent random sampling of 105 collec- 
tive bargaining agreements showed that 53 
per cent contained provisions granting time 
off with pay to handle grievances. The 
provisions vary widely. Some contracts are 
vague and allow all the time off necessary 
for such work. Others provide a “reason- 
able” time, accompanied with the hope that 
this will be kept to a minimum. A few 
specify that a certain percentage of the 
time spent on grievances will be paid for. 
Still others allow compensation for a spe- 
cific number of hours per day, per week or 
per grievance.’ General Motors allows dis- 
trict committeemen to spend an average 
of two hours per day to adjust grievances 
with submanagement. Members of the shop 
committees are allowed an average of four 
hours per day in plants of less than 1,500 
employees and five hours per day in plants 
of more than 1,500 employees to meet with 
management on grievances. On the other 
hand, the General Railway Signal contract 
with the IUE-CIO limit on the 
amount of time which union representatives 
can spend in conferring with company offi- 


sets no 


cials on grievances. Such time lost from 
work is paid for by the company. The 
company has the right to prevent indis- 


criminate use of this right through the 
grievance and arbitration machinery. The 
Ford-UAW contract provides for full-time 
but participate 
There 
number of 
Some 
men. 


stewards who do nothing 
in grievance negotiations. 
to be no set pattern on the 
grievance men allowed in the plant. 
contracts allow one for every 50 
There are some which permit a steward for 
as few as 25 men. Some specify that each 
separate department, regardless of its size, 


appears 





5 A summary of the large variety of grievance 
provisions and arrangements is contained in 
‘ollective Bargaining Provisions: Grievance and 
Arbitration (United States Department of Labor, 
Bureau of Labor Statistics, Bulletin No. 908-16 
(1949)). 
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* **‘How Much Do Grievances Cost?’’ Manage- 
ment Record (September, 1950), p. 340. 
7 Weiss, article cited at footnote 4, at p. 479. 































































































































shall have at least one representative. There 
are contracts which set the ratio at one 
steward to one foreman. Some agreements, 
such as that of General Railway Signal 
with the IUE-CIO, merely specify that the 
number of paid union representatives will 
be mutually agreed upon by the company 
and the union. Although the wage costs 
of a steward’s time should be fairly ob- 
vious to management, a cost that can easily 
be overlooked arises when he is called away 
from his job to process a grievance. This 
results in an interruption of a continuous 
flow of work. Such production disruptions 
can become very costly, particularly in 
assembly-line operations. 

At the first stage, grievance procedure 
will occupy some of the foremen’s time 
The second and third stages involve the 
time of higher line supervision, the in- 
dustrial relations office and top local plant 
management. The fourth stage will require 
top management officials in the general 
offices of the company to devote some time 
to the grievance. Management time is usu- 
ally at a high hourly rate, and the cost 
involved in processing grievances can there- 
fore run high. Disruption of management’s 
regular schedule of work may lead to pro- 
duction dislocations and a consequent decline 
in efficiency. There is also a considerable 
amount of clerical work involved at all 
stages of the grievance procedure. 

The grievance may also involve long- 
distance telephone calls and traveling from 
the local plant to the general offices of the 
company, which add further to grievance 
costs. The number of persons required 
in the personnel department may have to 
be expanded to process a steady flow of 
work. This will result in a need for in- 
creased office space, supplies and equipment 
for the personnel department. 

Of 1,442 agreements in effect in the 
United States in 1952, the Bureau of Labor 
Statistics found that 89 per cent provided 
for arbitration as the terminal point of 
the grievance procedure.” The arbitrator 
usually charges a professional per-diem 
fee and is also reimbursed for his traveling 
expenses. It is customary for the union 
and company to share these expenses 
equally. One contract, however, contains 
a provision that, although the company and 
union will share the arbitrator’s professional 








*’ ‘Arbitration Provisions in Collective Agree- 
ments, 1952,’’ Monthly Labor Review (March, 
1953), pp. 261-266. 

* ‘Improving Management's Score at the Bar- 
gaining Table,’’ Practical Approaches to Labor 
Relations Problems, American Management As- 
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fee, the company will pay for all his 
traveling expenses. Arbitration involves ad- 
ditional costs such as hotel rooms for hear- 
ings, stenographic fees for transcripts of 
hearings and any special technical assistants 
engaged by the arbitrator. Top manage- 
ment may have to spend some time at the 
actual hearings. Management time may also 
be involved in the selection of an arbitrator 
The company will incur legal and research 
expenses in preparing for the hearing. 

Among the ways in which unions can 
abuse the grievance procedure, the most 
important are the creation of artificial griev 
ances and the utilization of grievances as a 
form of collective bargaining. 


Shop stewards and union officers are 
political personalities. Their re-election may 
depend on demonstrating to the rank-and- 
file membership their zealousness in “bring- 
ing home the bacon.” As pointed out by a 
management spokesman, stewards may stir 
up fraudulent grievances: 


“We found that two or three members of 
the executive board of the union were 
ringing in in the morning and immediately 
setting out through the plant to (they said) 
settle grievances. What they were doing 
was cooking them up.” ’” 

The mere inclusion of a grievance pro- 
cedure in the contract may thus create 
grievances where none existed before and 
result in substantial extra costs to the 
company. A union may attempt to obtair 
gains through grievance procedure that 
were not negotiated during the collective 
bargaining process. This, for example, hap 
pened at an automobile plant under contract 
with the United Automobile Workers (CIO) : 

“Grievance procedure, insofar as it deals 
with non-contract matters, is collective bat 
gaining. At one of the auto plants here in 
Detroit the men went in and asked for a 
ten-minute rest period in the morning and 
afternoon, though there was no contract 
provision for it. They got it, and so the 


contract was changed.” ” 


In a handbook for its shop stewards, 
How to Win for the Union, the UAW-C1O 
has instructed its stewards to find loop 
holes in the contract which offer oppot 
tunities to use the grievance procedure t 
gain additional concessions from the com 


sociation, Personnel Series No. 91 (New York 
1945), p. 55 

%” Quoted in Neil Chamberlain, ‘‘The Nature 
and Scope of Collective Bargaining,’’ Quarterly 
Journal of Economics (May, 1944), p. 367, foot 
note therein. 
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pany. Through such unanticipated exten- 
sions of the contract, management may find 
that it has made itself liable for costly 
benefits which it did not contemplate at 
the original collective bargaining negotia- 
tions. 


Production Standards 
and Technical Change 


Technological advance is the recognized 
key to increased plenty. Workers, how- 
ever, sometimes have associated technical 
change with decreased earnings, loss of 
jobs and the elimination of skills. Individual 
workers and groups of workers have fre- 
quently attempted to obstruct the introduc- 
tion of technological improvements. Actually, 
the insecurity caused by technical change 
is one aspect of the general insecurity 
facing individual workers, and the attempt 
to diminish and control the insecurities to 


. . \ 
which the worker is exposed has been a 


major factor in the formation and growth 
of unions. It is not surprising, therefore, to 
find that unions employ their usual bar- 
gaining weapons in dealing with problems 
caused by technological change. A policy 
of complete resistance to technological change 
is more likely to be practiced by a craft 
union than by an industrial union. In an 
industrial union which comprises all work- 
ers in the plant, a specific technical change 
will affect only a relatively small percentage 
of the membership. Many of the displaced 
workers will be able to secure other jobs 
in the same plant or in the same industry. 
Thus, the union membership is not affected 
adversely. An officer of the Rubber Work- 
ers’ union explained its failure to oppose 
technological changes as follows: “We 
couldn’t afford to. There are too many 
small changes affecting too few of our 
people.” ™ Policies of opposition and re- 
strictionism are today found in only a small 
number of unions. Nevertheless, individual 
workers fear and resist technical advances, 
and union officials must protect the jobs 
ind wages of the membership if they 
wish to remain in office. 


These introductory remarks should suf- 
fice to indicate the complex problem which 


management faces in the area of productivity 
and job modification. There has been a 
considerable body of literature on the sub- 
ject.” This study will not attempt to dupli- 
cate previous discussions but will merely 
highlight the costs which management faces 
in its efforts to increase productivity. The 
subject will be considered under two main 
headings: mechanical changes in machinery 
and methods, and nonmechanical changes 
in shop practices, which are lumped to- 
gether under the term “scientific manage- 
ment.” 

The most widespread policy of unions 
today toward technological change is one 
of controlled acceptance, making changes 
subject to collective bargaining. The union 
has a dual problem: First, it must meet 
the fears and resistances of the individual 
worker toward technical change; second, 
recognizing that industrial progress is in- 
evitable, it must administer the institutional 
means for acceptance of and adaptation to 
the changes. A union must minimize the 
human cost of technical advance. It must 
safeguard the job rights of its members, 
and it must also see to it that the worker 
shares in the benefits of increased produc- 
tivity. At the same time, the union can 
facilitate progress if it can overcome the 
worker’s resistance to technical change and 
fear of displacement by assuring him that 
he as an individual will not suffer from it. 
The aim of trade unionism today is to 
assure that through regular collective bar- 
yaining procedures there will be a policy 
of friendly labor-management cooperation 
to arrange for the orderly introduction of 
new machines and methods. Specific poli- 
cies with respect to individual technical 
changes will, of course, vary from union 
to union and also from situation to situa 
tion within the same union.” Generally, a 
union will desire full data concerning a 
contemplated change, which can become 
the basis for cooperative action on the part 
of union and management." 


Merely making the introduction of new 
machinery subject to collective bargaining 
imposes added costs on management, in- 
cluding the following: 





1 Sumner H. Slichter, Union Policies and In- 
dustrial Management (Washington: Brookings 
Institute, 1941), p. 214. 

2A useful bibliography is to be found in 
Technological Change Under Collective Agree- 
ments, Selected References, No. 24, (Princeton 

niversity Industrial Relations Section, Novem- 
ber, 1948). 

13 A list of typical contract provisions govern- 
ng technical changes is to be found in Collec- 
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tive Bargaining Provisions: Union-Management 
Cooperation, Plant Efficiency, and Technological 
Change (United States Department of Labor. 
Bureau of Labor Statistics, Bulletin No. 908-10 
(1948) ). 

% Solomon Barkin, ‘‘Trade Union Attitudes 
and Their Effect upon Productivity,’’ Industrial 
Productivity (Industrial Relations Research As- 


sociation, 1951), p. 7. 
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(1) There are the time and work re- 
quired to prepare the data desired by 
the union concerning the proposed change. 
A labor spokesman in the textile industry 
has suggested that management should 
provide such data as the nature of the 
change, its approximate date of installation, 
proposed duties and job assignments, ex- 
pected earnings, copies of operating studies, 
time records, listing of old and new job 
methods and the provisions made for work- 
ers likely to be displaced.” 

(2) The negotiations themselves will re- 
quire considerable time on the part of 
company personnel, including top manage- 
ment. 

(3) The union may successfully prevent 
the company from introducing the most 
productive methods available. The union 
may bargain the company into spreading 
the introduction of new machinery and 
labor-saving devices over a period of years, 
or may prevent their introduction entirely. 

From the time that Frederick Taylor 
began his work, labor has carried on a 
militant campaign against scientific man- 
agement. The Commissioner of Labor in 
1904, for example, commented on the strong 
opposition of workers to incentive wage 
systems.” 

Labor achieved a major success in 1915 
when it secured the passage of the “anti- 
stop-watch” rider, which has been attached 
to all subsequent navy, army and post 
office appropriation bills. The rider pro- 
hibits the use of any part of the appropria- 
tion “for the salary or pay of any officer, 
manager, superintendent, foreman or other 
person or persons having charge of the 
work of any employee of the U. S. Gov- 
ernment while making or causing to be 
made with a stop watch or other time- 
measuring device a time study of any job 
of any such employee between the start- 
ing and completion thereof, or, of the 
movements of any such employee while en- 
gaged upon such work; nor shall any part 
of the appropriations made in this act be 
available to pay any premiums or bonus 
or cash reward to any employee in addition 


to his regular wages. 








Worker opposition to scientific manage- 
ment may have been a factor in the rapid 
growth of unionism in the mass production 
industries during the 1930’s. In the auto- 
mobile parts, railroad and Pacific Coast 
paper industries employers were forced to 
abandon wage incentive plans. In some 
plants company time-study men _ suffered 
physical violence.” 

Union opposition to scientific manage- 
ment or union participation in time studies, 
the setting of work standards or the opera- 
tion of wage incentive plans is a direct 
limitation on management’s control of pro- 
duction standards. The costs are obvious 
First, any lowering of standards of work 
performance leads to lower production and 
increased unit costs. Such higher costs 
may mean a loss of markets and a decline 
in profits. Second, making scientific man- 
agement techniques subject to collective 
bargaining results in an increase in the 
amount of time required to prepare for 
negotiations and for the actual negotiations 
themselves. Third, the union may protest 
management decisions in this area with a 
consequent increase in the number of griev- 
ances to be processed. 

In recent years, however, labor’s attitude 
toward technological progress has under- 
gone some modification, for labor has real- 
ized that it can benefit from improved 
methods of production and higher produc- 
tivity. To the extent that this attitude 
becomes more prevalent, the hidden costs 
in this area will diminish. 


Discipline and Discharge 


To operate its plants properly, manage- 
ment must have adequate control of disci- 
pline in the shop. This, of course, does not 
mean military rules and regulations. Disci- 
pline in the shop simply means working 
and cooperating together in a normal way. 
To the worker, disciplinary action can be a 
serious matter. It may result in his demo 
tion, temporary suspension without pay, ot 
discharge. Discharge means the loss not 
only of a job but also of seniority rights, 
pension rights and any other employee 
benefits the company has. Unions have, 
therefore, attempted to challenge manage 





145 See footnote 14. 

% United States Departments of Commerce 
and Labor, Eleventh Special Report of the Com- 
missioner of Labor: Regulation and Restriction 
of Output, 58th Cong., 2d Sess., H. Doc. No. 
734 (1904), p. 18. Other examples of labor's 
early opposition to scientific management are 
to be found in Robert F. Hoxie, Trade Unionism 
in the United States (New York: Appleton, 
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1920), pp. 326-348; and J. R. Commons, ‘‘Or- 
ganized Labor’s Attitude Toward Industrial 
Efficiency,’’ American Economic Review (Sep 
tember, 1911), pp. 463-472. 

7 Pub. L. 441, 77th Cong. (1915). 

*% Solomon Barkin, ‘‘The Technical Engineer 
ing Service of an American Trade Union 
International Labor Review (June, 1950), pp 
612-613. 
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ment’s disciplinary actions. There may be a 
contractual provision that a hearing must 
be held before a discharge or a major 
disciplinary penalty may be imposed. Unions 
have also utilized the grievance procedure 
to limit management’s right to discipline, 
with a consequent increase in the number 
of grievances and arbitration cases. In 
addition, management has frequently hesi- 
tated to discipline workers for fear of 
retaliation by the union through strikes 
and slowdowns. Thus, even when a worker 
has clearly violated a rule, management 
may find it difficult to discipline him. 

The union may present a grievance claiming 
that the rule was not fair, that it was not 
sufficiently publicized, that it had not been 
enforced against others in the same way, or 
that leniency is desirable because of the 
worker’s previous good record. If the disci- 
plined worker is important in the union, 
the cry of antiunion activity may be raised 
and management may find itself involved 
in a costly and time-consuming National 
Labor Relations Board case. If manage- 
ment retreats on a disciplinary action be- 
cause of union pressure, it will lose heavily 
in prestige, which can only lead to further 
infringement of its authority in the future. 
Two actual cases will serve to illustrate 
the difficulties management may face in its 
efforts to maintain plant discipline. 


At a manufacturing company in Florida, 
a worker was discharged for drinking beer 
during working hours. The union entered 
a grievance. The offense was not denied, 
but the union alleged that the worker’s 
foreman and several of his coemployees 
had been drinking beer in the plant for 
several years. The union also charged 
discrimination on the grounds that the fired 
strongest adherent in the 
through the stages 


worker was its 
plant. The 
of the grievance procedure and eventually 
went to the National Labor Relations Board, 
which upheld the union and ordered the 
man reinstated with back pay.” 


case went 


During the course of collective bargaining 
negotiations in 1949, tech- 
nicians employed by a North Carolina 
television station launched a vitriolic at- 
tack on the quality of the station’s pro- 
grams. They distributed 5,000 handbills 
throughout the city disparaging the station 


several of the 


and its programs. The company discharged 
ten of its technicians whom it held respon- 
sible for sponsoring or distributing the 
handbills. The union filed a charge of unfair 
labor practices with the National Labor 
Relations Board, which upheld the com- 
pany’s right to discharge the workers. The 
union carried the case to the District of 
Columbia Circuit Court of Appeals and 
eventually to the United States Supreme 
Court, which also upheld the employer's 
right to discharge employees Who attacked 
the quality of his product.” 


Fringe Benefits 

The cost of fringe benefits such as pen- 
sions, hospitalization, group accident and 
health insurance, vacations and paid _ holi- 
days can be calculated fairly accurately. 
However, a fringe benefit program may also 


hidden costs. 


involve various 
In negotiating with the union on group 
company will have to as- 


amount of data on 


insurance, the 
semble a considerable 
costs, type of financing, coverage and under- 
writing arrangements. Decisions must be 
made on such matters as whether the plan 
should be contributory; whether there should 
be a trust agreement, a welfare fund, self- 
insurance or a private insurance carrier; 
whether all employees will be covered by 
the fund; what the upper limit of 
expenditures will be for the company. It is 
necessary to review the literature on group 
insurance and to study union demands, the 


and 


programs of other companies, and tax and 
legal questions. The Ford Motor Company 
has developed an insurance reference note- 
book which its staff uses when negotiating 
with the union.” The gathering and organi- 
zation of all these data entail considerable 
expense to the company. Deductions are 
made from wages. The 
contributions. Careful 

kept. It necessary to 
separate account for each employee. All 
this means extra clerical and bookkeeping 
Insurance programs require periodic 


company makes 


records must be 


may be maintain a 


costs. 
reviews as to adequacy of premium income, 
mortality and loss experience, and future 
life expectancy. The may have 
consulting for this 


company 
to engage a actuary 


purpose. 





” Denton d. b. a. Marden Manufacturing Com- 
pany, 106 NLRB, No. 247 (1953). 
* Jefferson Standard Broadcasting Company, 


rem'd sub nom. Local 
NLRB, 22 LABOR 
186 (CA of D. C., 


(1951) ; 
IBEW v. 
(2d) 


94 NLRB 1507 
nion No. 1229, 
‘ASES { 67,255, 202 F. 
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1952), rev'd, 24 LABOR CASES { 68,000, 346 U. S. 
464 (1953). 

*1 Speech by M. A. Themel, Ford Motor Com- 
pany, Industrial Relations Department, at 
American Management Association Conference 
on Employee Group Benefits, March 19, 1954. 
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Disputes may arise over whether a par- 
meets the requirements 
Subjects which can 
arbitration, 


ticular employee 
of the pension plan. 
lead to grievances, and even 
include age of employee, number of years 
of continuous service of employee with 
company and average monthly earnings of 
employee. Management may hope that the 
pension plan will lead to the retirement of 
older workers, with a resultant increase 
in the over-all efficiency of the work force, 
which would recover for the company part 
of the original cost of the pensions. How- 
ever, although 65 is the normal retirement 
age, many contracts permit the employee 
to stay on the job till 70 or 75, and some 
specify no compulsory retirement age at all. 
In such cases, the pension plan will not 
get the older workers out of the plant. 
Such open-end retirement provisions fail 
to solve the problem of the older worker, 
and any resulting decline in labor efficiency 
increases operating costs. 

Sick leave with pay is now a fairly wide- 
spread industrial practice.” While sick 
leave for hourly paid workers may afford 
them financial protection against the con- 
tingency of sickness, it can result in sub- 
stantial additional costs to the company. 
Paid sick leave may lead workers to malin- 
ger, with a sharp rise in unjustified absen 
teeism. Many employers have been opposed 
to paid sick leave for this reason. It has 
frequently been observed that the introduc- 
tion of paid sick leave is followed by an 
increase in the sickness rate. Some plans 
specify that the employee is entitled to a 
certain number of days of paid sick leave 
per month. The employees may be tempted 
to treat this simply as extra vacation days 
at company expense. There are companies 
which pay the employee for the number of 
days of sick leave he is entitled to but does 
not actually take during the year. Such a 
provision gives tacit recognition to the fact 
that paid sick leave often is, in effect, a 
form of extra vacation. 

It is desirable to acquaint the employees 
with the details of the benefit program. 
This will lead to increased communications 
cost. The company may write, publish and 
distribute to the employees booklets de- 
scribing the fringe benefits. Meetings may 
be held with groups of employees on com- 
pany time. Some benefits may require 
action on the part of the employee and he 


Sickness and Accident Benefits in Union 
Agreements, 1949,’’ Labor Management Contract 
Provisions, 1949-1950 (United States Department 
of Labor, Bureau of Labor Statistics, Bulletin 
No. 1022 (1951)), pp. 16-19. 
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may want to consult with the personnel 
department. There is a time cost for both 
the employee and the personnel depart- 
ment. 


When contract provisions for an employee 
benefit program are not worded precisely, 
management may find itself obligated for 
higher costs than it originally anticipated 
Nothing may be said, for example, dis- 
qualifying an employee for benefits during 
a leave of absence. An employee on 
lengthy leave of absence can then draw such 
benefits as group accident and health, hos- 
pitalization and sickness insurance indefinitely 


Credit unions are becoming more popular 
Management usually permits several em 
ployees to run the credit union on company 
time. Computing machines and office space 
are also provided free of charge. Many 
companies provide in-plant medical service 
The costs of medical personnel and sup 
plies are known. However, management 
may overlook the fact that there are time 
costs involved when employees go to and 
from the dispensary. Nonproductive time 
may also be spent at the dispensary waiting 
for the nurse or doctor. Plant cafeterias 
are becoming more prevalent. While food, 
equipment and utility costs are known, the 
rent for plant space used may be overlooked 


Facing Hidden Costs: 
Two Case Studies 


Many companies may feel that the prob 
lem of hidden costs is an insurmountabl 
one. It is tied in with the over-all relation 
ship between collective bargaining and mai 
agement functions. There is ample evidence 
to indicate that numerous companies feel 
that they have lost many of their managé 
ment prerogatives.” Shop discipline ‘is lax, 


production standards are loose and the 


machinery is cumbersome and 
restricts managerial action. Attempts to 
increase productivity by technical improve 


grievance 


ments and scientific management are blocked 
by the union. Even when a contract does 
protect manageinent functions, the companys 
may hesitate to enforce its rights. Most 
agreements give the company the right 
to discipline workers who Stage a slow 
Many managements, however, have 
workers 


down. 


hesitated to discipline such 
have given them a slight reprimand. What 

*s An extensive discussion of this problem is 
contained in Neil Chamberlain, The Union Chal- 
lenge to Management Control (New York 


Harper and Brothers, 1948). 
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can be done to keep down hidden costs? 
Consideration of two examples of strong 
: assertion of management rights, General 
Motors and the textile industry, will help 
to clarify the problem. 

General Motors has had to deal with 
an extremely determined, militant and ag- 
gressive union. The United Automobile 
Workers (CIO) has constantly sought to 
expand the area of collective bargaining. It 
has regularly attempted to limit manage- 
ment’s unilateral exercise of its functions 
and sought increased union control over 
jobs. The leaders’ horizons extend to the 
entire economy and, as Victor Reuther has 
expressed it, the LAW has attempted to 
find a solution to the problem of economic 
insecurity by “transforming a _ formless 
anarchic economy into a rational industrial 
society.” ** Walter Reuther has advocated 
among other things the guaranteed annual 
wage, the inclusion of price and profit poli- 
cies within the scope of collective bargain- 
ing, industry-wide conferences and programs 
for joint union-management economic plan- 
ning in the automobile industry. In the 
1948 negotiations with GM, the UAW 
demands, in addition to the usual wage 
and fringe benefits, included the following: 
joint time study, production standards sub- 
ject to negotiation, a grievance procedure 
calling for over 10,000 stewards with a reserve 
of ten million man-hours of company-paid 
time in which to process grievances, all 
job assignments to be made on the basis 
of seniority, subcontracting of work in a 
plant to be subject to negotiation and prior 
approval by the union, deletion of the 
no-strike clause and a concession by the 
company that no employee could be trans- 
ferred to another job without his consent. 
In the 1950 negotiations, the union again 
sought greater control over jobs. The union 
repeated many of the 1948 demands, includ- 
ing those for an increased number of 
stewards and committeemen on company 
time, union participation in the setting of 
production standards, broader jurisdiction 
for the arbitrator and modification of the 





job-transfer clause. 
General Motors’ management has proven 
tself to be extremely tough, able and effi- 





Sixty-seven per cent of the member- 
ship of the new labor federation 
being formed by the AFL-CIO merger 
belongs to unions that are either in- 
dustrially organized or to unions that 
combine craft and industrial union- 
ism. The remaining 33 per cent be- 
longs to strictly craft organizations. 
—From a report of the National In- 
dustrial Conference Board. 





cient. It has not hesitated to vigorously 
oppose the UAW. Representatives of the 
company have pointed to four major objec- 
tives in its labor relations program: (1) 
the preservation and improvement of the 
corporation’s well-being; (2) the stabiliza- 
tion of labor relations with the unions on a 
predictable and businesslike basis; (3) the 
complete retention of management rights 
and the unilateral freedom to carry out 
its management functions without any 
union interference; and (4) the use of 
collective bargaining to strengthen the exist- 
ing economic system.” The company has 
not opposed collective bargaining; on the 
contrary, according to its spokesman, it has 
felt that collective bargaining was a ‘means 
of strengthening the competitive free enter- 
prise system. However, management has 
emphasized the imperative need to prevent 
what it regards as the unjustified extension 
of the area of collective bargaining and, in 
particular, to restrain the union from in- 
vading the area of managerial rights and 


2 


functions. 

The company refused to make any con- 
cessions either in the 1948 or in the 1950 
negotiations which would limit its manage- 
ment prerogatives or impair its freedom to 
run the plants efficiently. Article 8 of the 
1950 agreement gives GM the sole respon- 
sibility to hire, promote, discharge or disci- 
pline for cause, and maintain the discipline 
and efficiency of employees. The same 
article also makes the products to be manu- 
factured, location of plants, schedules of 
production and methods, processes and 
means of manufacturing the sole and ex- 
clusive responsibility of management. GM 








**Quoted in F. H. Harbison, ‘‘The General 
Motors and United Auto Workers Agreement 
of 1950,’ Journal of Political Economy (October, 
1950), p. 404. 

**A useful general discussion of General 
Motors’ labor policy with considerable back- 
sround material is contained in F,. H. Harbison 
ind R. K. Dubin, Patterns of Union Manage- 
nent Relations (Chicago: Science Research As- 
ociates, 1947), pp. 15-100. 
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* This sentiment has been well expressed in 
talks by two GM officials: Alfred P. Sloan, 
“‘Why the Confusion?’’ speech to the American 
Petroleum Institute, November 13, 1946; and 
Charles Wilson, ‘‘Legislation for Labor Peace,”’ 
statement made to the Senate Committee on 
Labor and Public Welfare, February 5, 1947. 


















































































Los Angeles Harbor Department 


Carrying food and equipment io our 
armed forces and our allies in times 
of war or emergency is one of the 
most important jobs of America’s 
merchant ships. The sea lanes they 
travel must be kept open and pro- 
tected by a vigilant United States 
Navy. Slated to help do the job. is 
the above 171-foot minesweeper on 
the ways at Wilmington Boat Works, 
Cerritos Channel, Los Angeles Har- 
bor. The vessel was built almost en- 
tirely of laminated woods. 





has consistently demanded restrictions on 
the number of labor relations matters sub- 
ject to joint determination by the company 
and the union. 

The company recognizes that seniority 
has a proper place, and it has detailed 
written seniority agreements in each plant 
which spell out in detail the order of layoff 
and rehire. However, the company has 
insisted on its unilateral authority to hire, 
promote and transfer employees. GM feels 
that seniority rules must be practical, and 
during negotiations it has gone to great 
lengths to prove this to the union. In 
1948, for example, GM prepared a 55-page 
answer to the union’s demand that. all 
promotions and transfers be made accord- 
ing to seniority. The study was detailed 
and factual and demonstrated that the 
union’s demand was impractical. As an 
astute bargainer, the company has been 
willing to compromise when necessary and 
the promotion clause in the agreement 
reads: “In the advancement of employees 
to higher paid jobs when ability, merit and 
capacity are equal, employees with the 


longest seniority will be given preference.” * 
This sentence has not been changed since 
1941, and GM feels that it provides the 
proper balance between recognition of ability 
merit, and capacity and seniority while 
reta‘ning for management its sole responsi- 
bilities in this area. 


GM _ believes that the maintenance of 
discipline and efficiency in the shop is a 
major management responsibility and has 
therefore refused to vield this responsibility 
or to share it with the union. The company 
has had a consistent policy of disciplining 
workers responsible for leading strikes and 
stoppages in violation of the no-strike 
pledge in the agreement. It has taken 
such disciplinary cases to the impartial 
umpire and has been quite willing to take 
on the burden of proving the charge of 
leadership of illegal strikes and stoppages 
Its disciplinary actions in such cases have 
usually been upheld by the umpire. Simi 
larly, the company has been resolute in the 
exercise of its unilateral authority to dis- 
charge workers for proper cause. 


Although GM recognizes the value of a 
grievance procedure and the contract spells 
out in detail the four steps in the grievance 
machinery, the company has insisted on the 
need to maintain effective control over shop 


stewards and committeemen. The time 
which stewards can spend on grievances is 
definitely limited. They are required to 


report regularly to their own foremen and 
must obtain his permission before leaving 
their jobs. When entering a department 
other than his own, the steward must notify 
the foreman of that department of his 
presence and purpose. GM _ expects that 
when stewards leave their jobs to handle 
grievances on company time they will do 
so promptly and efficiently and will not 
abuse the privilege. GM has entered griev- 
ances against the union on misuse by stew- 
ards of this company-paid time. 


GM has been extremely firm in_ its 
determination to maintain production stand 
ards at a satisfactory level. Whereas many 
unions have successfully resisted manage 
ment efforts to tighten standards, GM _ has 
been very tough with the UAW in its con 
stant efforts to improve standards. The 
question is not one of speed-up, but ot 
basing standards on a reasonable estimate 
of a fair day’s work. Management has the 
sole authority to set such standards. GM 
has indicated that it will vigorously oppose 
any effort by the union to undermine its 





7 Clause 63(a), 5 CCH Labor Law Reports 
(4th Ed.) {| 59,905.22. 
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unilateral authority in this area. The UAW, 
well aware of this attitude, has been ex- 
tremely cautious in authorizing strikes on 
matters pertaining to production standards. 
The use of the annual improvement factor 
further strengthens management’s hand in 
raising plant productivity, for the union can- 
not very well oppose technological im- 
provements and job modifications when 
they make possible the five annual im- 
provement increases of four cents per hour. 

GM _ has steadfastly refused to discuss 
issues such as production standards, which 
it does not consider a proper subject for 
collective bargaining. For the same reason, 
Reuther’s attempt to relate wages to prices 
and profits in the 1945-1946 negotiations 
was flatly rejected by the company. It was 
stated unequivocally that the prices charged 
by the company were of absolutely no 
concern to the union. The contract itself 
spells out quite definitely the matters sub- 
ject to collective bargaining. Furthermore, 
GM has not simply sat back to await the 
union’s proposals. Rather, it has attempted 
to seize the initiative in bargaining. The 
five-year contract and the wage formula, 
for example, were presented by GM. Such 
initiative seems to have checkmated the 
union. It is probably fair to say that in 
the 1950 agreement GM did not accept the 
union’s ideas. Rather, the UAW bought 
the company’s proposals. 


In summary, General Motors, through its 
firm dealings with the UAW, has suc- 
ceeded in maintaining its managerial pre- 
rogatives. The union’s attempt to gain 
control over jobs has been successfully 
resisted. Management has the sole responsi- 
bility to set production standards and to 
determine the methods and equipment used 
in manufacturing. Promotions and transfers 
are not determined by seniority. The union 
has acknowledged management’s right to 
discipline and discharge for cause, and to 
maintain the discipline and efficiency of the 
employees. GM has been able to maintain 
its production standards at a satisfactory 
level and has succeeded in minimizing many 
of the hidden costs lurking in the labor 
agreement. 
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In the textile industry®™ there has been 
1 strong effort by management to achieve 
effective utilization of the work force and 
to tighten production standards. The textile 
industry in this country is an extremely old 
me. Many individual companies date back 
to the early nineteenth century. Workers 


established strong traditions as to what 
Was a proper work load and what con- 
stituted a fair day’s work. In many cases 
managements became lax and permitted a 
general invasion into the area of managerial 
rights by unions and workers. 

During World War II and in the post- 
war period many structural changes oc- 
curred in the industry. New and aggressive 
Management groups bought up old com- 
panies. Additional capital was provided. 
Mergers and consolidations took place, and 
new vertically imtegrated companies ap- 
peared. Competition in the industry greatly 
increased. There were two main competi- 
tive pressures on management: first, to 
meet market demands for new products and, 
second, to meet competitive prices. The 
first is a style factor. The introduction of 
synthetic fibers has further accentuated 
the need to adjust to rapid change. Textile 
management found that to meet this ever- 
changing pattern of demand it had to have 
the freedom to make adjustments in work 
assignments and production schedules. The 
second of the two pressures involves com- 
petition between companies on price. To 
meet the challenge, managements had to 
reduce costs, particularly labor. New ma- 
chines, processes and methods had to be 
introduced to increase productivity. 

Numerous changes in textile technology 
in recent years have permitted improved 
manufacturing methods. First, machines 
are sturdier and speedier, and breakdowns 
are less frequent. Second, the yarns used 
have been improved. Preliminary processing 
of the yarns assures better work. Raw 
materials are tested for uniformity. The 
result is a great decline in the incidence 
of breakage while the work is in process. 
Third, improved factory layouts have in- 
creased internal operating efficiency. Fourth, 
productivity has been raised by such things 
as air conditioning, improved lighting and 
better housekeeping. All of these have de- 
creased the time required to tend a machine. 
Management has therefore attempted to 
reduce labor costs per unit by increasing 
the number of machines which each worker 
is required to tend. 

A special word is required concerning 
the level of the work load. The textile 
industry has a unique work-load problem. 
The textile worker does not operate the 
machines, but rather tends and services 
them. He does not feed the automatic ma- 





** The material for this section was secured 
rom a variety of sources, including trade 


Hidden Costs 


publications, union reports and interviews with 
both textile company officials and union officers. 
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Average net spendable weekly earn- 
ings in March totaled $69.47 for 
a worker with 3 dependents, and 
$69.19 for a worker with no de- 
pendents. This was up about 75 
cents over the month for both types 
of workers and almost 70 cents more 
than the previous alltime peak 
reached last month. 

—Bureau of Labor Statistics 





chine raw materials, nor does he control its 
speed or operations. His primary function 
is to keep the machines in operation. Work 
assignments are usually in terms of the 
number of machines to be tended. Con- 
flict has developed in this sphere. The 
worker has sought a stabilized machine 
assignment. Management, however, has 
attempted to increase the number of ma- 
chines tended by each worker as the amount 
of time required to tend a machine decreased 

To a great extent, work loads, partic- 
ularly in the northern mills, were based on 
tradition. As the time required to tend a 
machine decreased, management felt quite 
justified in increasing the number of ma- 
chines which each worker was required to 
tend. Time studies also indicated that 
standards were extremely loose, and man- 
agement set up new standards on a tighter 
basis. Northern mills, burdened with higher 
wage costs, were hard put to meet the 
price competition from southern mills and 
pressed for these improvements. Workers, 
accustomed to a set machine assignment 
and a long-established work pace, refused 
to accept these changes and pressed the 
union for action. Several of the textile 
union officials felt that higher work loads 
were justified and were necessary if many 
mills, particularly in the North, were to 
survive in the competitive price race. How- 
ever, a union is a political organization and 
it had to respond to the pressure from 
the membership. Employer efforts in such 
matters as higher work loads, changed 
methods of pay, reclassification of jobs 
and job content increased loom speeds and 
modified work assignments were vigorously 
opposed by the union. 

In the collective bargaining agreements, 
management has been able to assert its 
prerogative of determining the methods and 
means of manufacture. The agreement be- 
tween the union and the Fall River Textile 
Manufacturers Association and the New 
Bedford Cotton Manufacturers Association 
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contains the following provision: “Thx 
Employer shall have the right to chang: 
or introduce machines, processes and meth 
ods of manufacture for the purpose o 
insuring the efficient operation of the mil 
and utilizing the employees’ working tim: 
most productively and without adversely 
affecting the workers’ physical or menta 
condition or causing undue fatigue. Scientific 
job analysis, including time studies, may lh: 
prepared by the Employer as the basis fo 
establishing fair work assignments.” 


However, the union has been able t 
impose some restrictions on management 
In many of the contracts management is 
required to inform the union before any 
new machinery is introduced and_ befor: 
any change is made in work loads and worl 
assignments. The company can put thes« 
changes into effect for a trial period. The 
union has the right to make these changes 
the subject of grievance procedure, includ 
ing arbitration. The union has used this 
privilege frequently, and there have been 
a large number of arbitration cases in thx 
textile industry based on_ technological 
changes, increased work loads and modified 
work assignments. 


In summary, while the union has opposed 
management’s unilateral attempts to set 
work loads and introduce technological 
changes, it has compromised on many 
issues. Since the end of World War I], 
new machinery has been introduced, loos« 
standards have been tightened up, work 
loads have been raised and the over-all 
level of productivity in the industry has 
been improved. 


Labor's Stake in Hidden Costs 


This article has attempted to highlight those 
phases of the collective bargaining agre¢ 
ment which can lead to hidden costs. Al 
though essentially a management problem, 
hidden costs are also of concern to labor 
Labor has a direct interest in higher produ 
tivity, increased levels of output, and lower 
production costs, as these make possibl 
higher wages and expanding employment 
opportunities. To the extent that produc 
tion expenses are increased as a result o! 
hidden costs, the company’s ability to com 
pete in the market is restricted. This cat 
reduce its ability to pay higher wages and 
may also limit job possibilities. Both mat 
agement and labor, therefore, share a con 
mon interest in reducing hidden costs and 
increasing productivity and output. 


[The End} 
June, 1955 @ Labor Law Journal 
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Decisions of Courts and 


Administrative Agencies 





NEW TWIST of interpretation of the 
4 “cooling off” provisions of the Taft- 
Hartley Act was recently provided by the 
United States Court of Appeals for the 
Eighth Circuit in Lion Oil Company v. 
NLRB, 28 Laxpor Cases 9 69,148. A strike 
called eight months after notice of inten- 
tion of strike was given was unlawful, the 
court said, because it violated a contract 
provision requiring specific written notice 
of an intention to terminate the contract. 
\n NLRB order of reinstatement of certain 
of the strikers whom the employer refused 
to take back was denied enforcement. 

The decision casts doubt upon the NLRB’s 
interpretation of the “cooling off” provi- 
sions, which it laid down in the Lion Oil 


case, 109 NLRB, No. 106. 


Taft-Hartley’s Section 8(d) requires that 
a union contract be continued in effect, without 
resort to a strike or lockout to change its 
terms, for a period of 60 days after notice 
of intention to modify is given “or until 
the expiration date of such contract, which- 
ever occurs later.” The statute not 
differentiate between contracts which have 
fixed terms, or those of indefinite duration, 
refer to a modification clause 


does 


nor does it 
in a contract. 

The Board’s Lion Oil decision sought to 
clarify the meaning of the section. It pro- 
vided that a strike or lockout to change an 
existing contract is protected by the act 
mly when 60 days’ notice has been given 
prior to the agreement’s “expiration date.” 
“Protected” in this context means, for 
practical purposes, that workers who en- 
vage in strikes to force an employer to 
gree to contract modification are entitled 
oO reinstatement if and when they uncon- 
itionally offer to return to work. The 
tatute provides that a strike during the 
0-day “cooling off” period cancels the re- 

statement right.) 
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The Board pegged its interpretation on 
defining the term “expiration date” in vari- 
ous ways, as follows: 

(1) In a fixed-term contract without a 
modification clause, the actual termination 
date. 

(2) Ina fixed-term contract with a modi- 
fication clause, the earliest date on which 
modification or termination could be effective. 

(3) In a contract containing an automatic 
renewal clause, the earliest date on which 
modification or termination could be effective. 

(4) In a contract of indefinite duration, 
any date (that is, as long as 60 days’ notice 
is given, a strike or lockout to change such 
a contract is protected at any time). 

The Lion Oil contract was one of indefi- 
nite duration, but it contained separate 
provisions prescribing procedure for modifi- 
cation and termination. Sixty days’ notice 
of intention to amend was required. If no 
agreement on modification was reached during 
the 60-day period, termination could be 
effected after expiration of another 60-day 
notice. These dual waiting periods were 
not given emphasis by the Board. The stat- 
ute requires only one 60-day waiting period. 

In its earlier interpretation of the “cool- 
ing off” the Board had been 
more liberal. In United Packinghouse Work 
ers of America, CIO, 89 NLRB 310 (1950), 
it said, in effect, that Section 8(d) permitted 
strikes to change contracts at any time after 
60 days’ notice, without regard to the pres- 
ence or modification clause, 
and without regard to the specified contract 
modification date if there was one. The 
Lion Oil decision changed this so that no 
strike to alter a fixed-term contract was 
protected unless the agreement contained 
a modification clause, and then only on or 
after the stated modification date. (This 
portion of the Lion Oil doctrine 
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provisions, 


absence of a 
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remains untested in the courts, since the 
Eighth Circuit did not have a fixed-term 
contract to rule upon under the facts of 
the particular case.) 


The Eighth Circuit disagreed with the 
Board on the “cooling off’ provision in 
another case involving the Packinghouse 
Workers, 105 NLRB, No. 128 (1953). The 
court case was Wilson & Company, Inc. v. 
NLRB, 25 LApor CAsEs § 68,153 (1954). The 
workers in the case had struck after wait- 
ing the 60 days required by the statute, but 
before the expiration date of the contract. 
The Eighth Circuit said the strike was 
illegal because the statute forbade it prior 
to the end of the waiting period “or until 
the expiration date of the contract, whichever 


occurs later.” (Italics supplied.) 


The decision made it clear for the first 
time that the statute did not fix 60 days 
as the maximum waiting period, in the 
opinion of the Eighth Circuit. It also cast 
doubt upon the legality of any strike called 
during the contract term. It could be inter- 
preted as including a no-strike clause in 
every collective bargaining agreement. 


The Board had the Wilson case before it 
when it decided Lion Oil. Apparently, it 
felt that the court would relax its strict 
rule when presented with the new doctrine 
outlined in Lion Ol. Instead, the court 
ignored the new doctrine and decided Lion 
Oil on the basis of the agreement between 
the parties. Since the Board had not seen 
fit to require the formal notice prior to 
termination contained in the contract, the 
court refused enforcement of the reinstate- 
ment order. 

The court made a brief reference to the 
Wilson case in its Lion Oi! opinion. It is 
difficult to state exactly how the two cases 
connect, since the latter contract was nit 
for a fixed term, and the former contained 
no modification clause. 


Where are we now?—The NLRB is 
faced with a dilemma as a result of the 
Lion Oil decision. It cannot be sure whether 
its carefully worked interpretation of the 
“cooling off” provisions has been over- 
turned or not. The difficulty of its position 
was discussed in an analysis at 5 CCH 
Lasor LAw Reports (4th Ed.) § 50,062, as 
follows: 

“The CA-8 decision is as remarkable for 
what it does not say as much as for the 
issues actually decided. It does not ex- 
pressly discuss the Board’s interpretation 
of the term ‘expiration date’ or the applica- 
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tion of the ‘cooling off’ provisions to con 
tracts which provide for ‘modification’ or 
‘reopening’ prior to their termination. On 
the surface, the ruling seems to turn on the 
specific terms of the notice provisions ot 
the particular contract. However, in refer 
ring to the Board’s decision, the court 
said: ‘We cannot agree with such inter 
pretation of the Act nor with the majority’s 
apparent disregard of the plain provisions 
of the contract between the parties.’ It is 
not clear to what question of statutory 
interpretation the court was referring, but 
there is some justification for the view that 
the decision upset the NLRB standards for 
applying the ‘cooling off’ provisions to con 
tracts permitting ‘modification’ or ‘reopen 
ing’ during the period a contract remains 
in force. If the Board’s definition of ‘ex- 
piration date’ were accepted, it would seem 
that the strike did not occur until after 
that date. But the court ruled otherwise 
If, as the court seems to indicate, no strike 
is lawful as long as the contract remains 
in force, the decision is in direct conflict 
with the NLRB ruling that a lawful strike 
may be called under a contract ‘modifica 
tion’ or ‘reopening’ clause prior to termi 
nation of the contract, providing the 60 
days’ notice has been given. But, on the 
other hand, the court’s decision is also 
subject to the interpretation that the strike 
was unlawful solely because the union did 
not comply fully with the notice provisions 
of the contract. Beyond any doubt, the 
strike would have been lawful at the time 
it was actually called if the union had given 
the second 60 days’ notice as specified in 
the contract. Perhaps the court has merely 
construed the Lion Oil Co. contract as one 
which does not contain a true ‘modifica- 
tion’ or ‘reopening’ clause. 

“As a clarification of the ‘cooling off’ 
provisions of the Act, the CA-8 decision is 
not very satisfactory. It leaves much in 
doubt as to the status of strikes unde 
contract ‘modification’ or ‘reopening’ clauses 
These doubts are likely to remain until 
dispelled by further decisions of the Board 
or the courts. However, the decision does 
serve to put employers and unions on notic« 
of the hazards that may lie in wait for then 
under the Taft-Hartley Act ‘cooling off’ 
provisions.” 


Current significance.—If the Eighth Ci 
cuit’s views on the illegality of strikes 
called for the purpose of forcing agreement 
on modification of existing contracts pré 
vails generally, unions will have to use ex 
treme care in employing the strike as 
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weapon toward such an end. Many labor 
contracts contain clauses similar to that in 
the Lion Oil case. 

Among these contracts are those of the 
Ford Motor Company and the General 
Motors Corporation. There are two im- 
portant reasons, however, why neither the 
Wilson nor Lion’ Oil decision applies to the 
automobile manufacturers’ contracts: (1) 
The UAW-CIO agreements with Ford and 
GM contain no-strike clauses. A_ strike 
during the term of the agreements would 
therefore be unlawful regardless of notice. 
(2) Timely notices of termination have been 
given by the union to both Ford and GM, 
in accordance with the terms of their 
agreements. 

The Ford contract, for example, in effect 
since 1949, provided that it could be termi- 
nated upon 60 days’ notice on June 1, 1955. 
Ken Bannon, director of the UAW-CIO 
National Ford Department, notified the em- 
ployer that the agreement would be termi- 
nated June 1. The notification was announced 
March 13. The union said it would demand 
a guaranteed annual employment plan, wage 
increases and adjustments in the wage for- 
mula, as well as improved retirement secu- 
rity, health security and overtime provisions. 
Negotiations between Ford and the UAW 
commenced on April 12, and were still in 
progress late in May. 

GM’s contract was due to terminate on 
June 7 after similar notice, and negotia- 
tions were in progress in late May. 

Strike votes were taken at Ford and GM 
plants in May to give UAW-CIO leaders 
authority to call out workers if negotiations 
failed. 


Federal-State Mix-up 


A federal district court denied the Na- 
tional Labor Relations Board’s request for 
an injunction to restrain enforcement of a 
state court injunction against picketing in 
a recent case—NLRB v. Swift & Company, 
28 Laspor Cases § 69,147 (DC Mo., 1955). 
The case involved a complicated facet of 
the problem of conflict between the federal 
government and the states as to the extent 
to which federal law pre-empts the field of 
labor relations in interstate commerce. 

\ local of the AFL Meat Cutters picketed 
the employer, allegedly to coerce him into 

reing certain of his workers into joining 

e union. The employer first sought an 

junction in the state court against the 
picketing and an accompanying secondary 

veott. The injunction was issued, but it 
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forbade only the picketing, not the sec- 
ondary boycott. The employer then filed 
charges with the NLRB asking for relief 
against the same union activity. The re- 
gional director issued a complaint on the 
secondary boycott charge and asked a fed- 
eral district court for an injunction against 
it; he dismissed the picketing charge and 
his decision was upheld on appeal by the 
NLRB general counsel. 

The NLRB then asked the federal court 
to restrain the employer from enforcing the 
state court injunction against the picketing, 
claiming that its jurisdiction to decide the 
issues was exclusive under the NLRA. 

The employer contended that the picket- 
ing was not an activity over which the 
Board had control and that it was not a 
protected activity, but that, even if it were, 
the Board’s refusal to issue a complaint 
based on the picketing was such a decli- 
nation of jurisdiction as to give the state 
court power to decide the issues. Denial 
of state court jurisdiction in such a case, 
the employer said, would be the equivalent 
of denying due process of law. 

Conceding that the NLRB had exclusive 
jurisdiction over the dispute, the federal 
court nevertheless declined to enjoin the 
state court action. Under decisions of the 
United States Supreme Court, it ruled, a 
state court was not deprived of jurisdiction 
where the NLRB declined to hear and 
determine a case. It agreed with the em- 
ployer that since the general counsel had 
declined to issue a complaint, permitting 
his decision to deny the employer access 
to both the NLRB and the state courts 
would be a denial of due process. 

Also, the court said, since action by the 
NLRB was foreclosed (since there is no 
appeal from the general counse]’s decision 
not to issue a complaint), there was no 
possibility of conflict between federal and 
state remedies. 

The NLRB’s request for an injunction 
was denied. 


Union Can Withhold 
Insurance Benefits 


Group insurance is a benefit incident to 
union membership, not a condition of em- 
ployment, and a union’s threat to deprive 
certain members of insurance benefits 
because they refused‘to pay disciplinary 
assessments was lawful, according to the 
Seventh Circuit. Enforcement of an NLRB 
order to the union to stop threatening loss of 
benefits was denied in NLRB v. Amalga- 
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mated Local 286, UAIl’-AFL, 28 Lapor Cases 
{ 69-177. 

The NILRB ttrial examiner had decided 
that the insurance coverage was a benefit 
derived from union membership and recom- 
mended that the complaint which had been 
filed at the request of the threatened em- 
ployees be dismissed. The Board disagreed, 
concluding that the union had threatened 
to deprive the workers of a condition of 
employment. 

The cost of the insurance involved, $5.15 
per month per employee, was withheld 
from the wages paid each employee and 
delivered to the union by the employer. 
Administration of the insurance program 
was handled by the union. The collective 
bargaining agreement between the parties 
was silent on the subject of insurance 
except for a statement in the wage supple- 
ment referring to the increase in wages 
devoted to the insurance program and the 
direction that “premiums are to be deducted 
as a portion of union dues.” 

The Seventh Circuit agreed with the 
trial examiner. The union’s “threatened 
withdrawal of the rights of the complain- 
ing employees, as a disciplinary measure, 
was in full conformity with . [its] right 
to regulate its imternal affairs.” 


Unequal Treatment of Unions 


Payment for a day not worked to mem- 
bers of one union by an employer who 
denied payment to members of another 
union was not so discriminatory an act as 
to support a finding that the employer vio- 
lated the law, the NLRB held in Anheuser- 
Busch, Inc., 5 CCH Lasor LAw Reports 
(4th Ed.) 952,910, 112 NLRB, No. 91 
(1955). 


The dispute arose during Thanksgiving 
week in 1953, but no issue of pay tor the 
holiday was involved. On Tuesday after- 
noon that week, the heads of certain de- 
partments of the brewery involved decided 
to shut down from Wednesday until Mon- 
day because of a heavy cancellation of or- 
ders. Notices of the impending shutdown 
were posted late Tuesday. It was an- 
nounced that there would be no pay for 
employees who did not work on Friday. 

Two separate unions were involved. A 
representative of one was notified of the 
shutdown and no-pay order, but the other 
union was not notified. 

The company decided to pay the mem- 
bers of the union which had not been noti- 
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fied. Payment to members of the notifie 
union was refused. 

Since there was a dispute between the 
two unions as to the right to represent 
certain employees, the union whose mem 
bers were not paid charged the compan) 
with encouragement of the other group- 
that is, unlawful discrimin&tion. 


The NLRB general counsel took the 
position that under the United States Su 
preme Court decision in Gaynor News Com 
pany, 25 Lapor Cases § 68,111, 347 U. S 
17 (1954), specific proof of discriminatory 
intent on the part of the employer was 
unnecessary where the employer’s conduct 
inherently encouraged or discouraged union 
membership. 


The NLRB disagreed, distinguishing Gai 
nor News. In that case, it was pointed out, 
the disparate treatment occurred between 
union members and nonunion workers rep 
resented by a single union. A majority ot 
the Board held that unlawful intent could 
not be inferred from the disparate treat- 
ment alone where two groups of employees 
represented by two different unions were 
involved. 


Louisiana Right-to-Work Law 
Survives Partial Invalidity 


One part of the Louisiana Right-to-Work 
Act was held unconstitutional, but the re 
mainder of the law was declared valid by 
the state’s highest court in a recent case- 
Hanson v. International Union of Operating 
Engineers, 28 LABor CAseEs § 69,141. 


In addition to the usual provisions ot 
such laws, which prohibit exclusion from 
employment on the basis of membership 
or nonmembership in a labor union, the 
Louisiana act bans picketing, work stop 
pages and other conduct the “purpose ot 
effect” of which is to cause someone to 
violate the law. This provision was de 
nounced by the court as an unconstitutional 
infringement of the right of free speech 
to the extent that it authorized injunctiv 
relief against picketing which had the pro 
scribed unlawful effect but which was 1 
carried on for an unlawful purpose 

Contentions that the law was further wu 
constitutional because it permitted im] 
sition of involuntary servitude and_ that 
it impaired freedom of speech, press and 
assembly were rejected by the court. A 
saving clause prevented the one detect 
from invalidating the entire statute 
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is HREATS to go out of business are 
not uncommon in labor disputes, when 
managements are faced with union demands 
they consider impossible to meet and stay 
in business. But such threats are rarely 
carried out. In a recent case, however, the 
employer quit cold. 

The Brooklyn Eagle, a newspaper that 
had not missed an edition in more than a 
century, decided that it was unable to meet 
the wage demands of the CIO Newspaper 
Guild, which represented some of its em- 
ployees. When the union struck, the paper 
decided to let the temporary shutdown be- 
come permanent. Later, it auctioned off its 
assets. 

A lot of loose ends remained. The union 
wanted severance pay for the jobless journal- 
ists, since the dismissal-notice provisions of 
the collective bargaining agreement had not 
been complied with. Claims were also 
made for overtime, holiday and vacation pay. 

The contract between the parties expired 
on November 29, 1954. Prior to that date, 
on September 1, the union gave notice in 
accordance with the agreement that it wished 
to modify it. Negotiations continued past 
the expiration date until March 8, 1955, on 
which day the union withdrew. In the 
meantime, on January 28, 1955, the union 
had called a strike. On March 16, 1955, the 
employer notified the union that “we don’t 
intend ever to resume publication.” 

The contract contained a clause providing 
hat, after expiration of the contract and 

hile negotiations to modify it were in 
rogress, “status quo conditions shall be 
iaintained during negotiations unless and 

itil such negotiations are terminated by 
ther party.” 

rhe union demanded arbitration of the 

tim to severance pay on the ground that 


Arbitration 


the contract had remained in effect until 
the dismissal of the employees, in effect, by 
the notification of March 16. The employe: 
refused, claiming that the contract was 
terminated by the strike on January 28, and 
that there was no agreement to provide 
severance pay in effect at the time of the 
discharge. 

The union’s attempt to force arbitration 
failed on May 12 when the New York 
Supreme Court decided, in Potoker wv 
Brooklyn Eagle, that the contract ended 
with the strike. 

The court said it was obvious that the 
‘status quo” provision contemplated that 
the employees would continue to perform 
the contract by not going on strike. “The 
commencement: of the strike,” it added, 
“clearly constituted a repudiation by the 
employees of the continued existence of the 
contract. The strike was utterly inconsist- 
ent with the continued maintenance of the 
contractual ‘status quo’ and effectively ter- 
minated the ‘status quo’, A ‘status quo’ bind- 
ing only on the employer was manifestly 
not what was intended by the contractual 


provision for continuation of the ‘status quo’ 
pending negotiations. Negotiations which 

. . [the employer had with the union] in 
an endeavor to end the strike did not have 
the effect of continuing a ‘status quo’ which 
no longer existed in fact or in law. ... To 
construe otherwise would lead to the ab- 
surd result that at the end of the expiration 
date of the contract the employees could strike 
and thus fail to perform their obligations 
under the contract and yet keep the con 
tract provisions alive by continuing to 
negotiate with the employer until the latte: 
had no alternative but to terminate the 
negotiations.” 

Accordingly, the court held that the is- 


sues of severance pay and notice of dis- 


419 































































































































missal were not arbitrable. For overtime, 
holiday and vacation pay which had accrued 
prior to the strike, the court said the union 
was entitled to arbitration. 

Another New York case involving en- 
titlement of a union to arbitration of vaca- 
tion rights earned prior to expiration of a 
contract was decided the same way.—Oppen- 
heimer, Inc. v. Livingston, 27 Lasor Cases 
7 69,134 (N. Y. S. Ct., 1955). 


Another view of the same issue.—An in- 
teresting case to compare with Brooklyn 
Eagle is Owens v. Press Publishing Company, 
28 Lapor Cases § 69,184, decided February 
17, 1955, by the New Jersey Superior Court. 
The case involved another local of the same 
union and another newspaper. The contract 
involved expired on August 22, 1952. Ef- 
forts to agree on modification failed. In 
1953, the five employees involved in the 
case were discharged. They asked for and 
were refused severance pay. 

The court found that the right of the 
workers to severance pay which had ac- 
crued up to the expiration date of the 
agreement remained unimpaired by the subse- 
quent expiration. Thus they were entitled 
to such severance pay as they would have 
received had they been discharged on 
August 22, 1952, while the contract was still 
in effect. 

The workers, who sued the employer as 
individuals, also attempted to collect sever- 
ance pay up to the date of their discharge. 
This was denied. 

The two cases appear to be in irrecon- 
cilable conflict on the basic issue. 


Federal-State Conflict 
on Arbitration Issue 


Can a state court order the parties to a 
collective bargaining agreement to arbitrate 
a grievance which involves an unfair labor 
practice under the National Labor Rela- 
tions Act? No, the New York Supreme 
Court said in a recent case—WNettleton v. 
United Shoeworkers of America, CIO, Local 
63, 28 Lapor CAses § 69,211. 

The case arose when a union notified an 
employer that it intended to arbitrate a griev- 
ance in accordance with an arbitration clause 
in the labor contract between the parties. 
The employer asked the court to stay the 
arbitration. The union asked for an order 
requiring arbitration to proceed. 

Both requests were denied. The court 
said that the grievances set forth in the 
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union’s notice of intention to arbitrate re 
cited conduct “within or so closely relate 
to that outlawed by Section 8(b) of th 
Labor Management Relations Act... tha 
it must be regarded as within the area o 
exclusive federal control.” 

Since the power of the National Labo 
Relations Board to decide the issues was 
exclusive, the court said, it was withou 
jurisdiction in the matter. It made n 
difference, it added, that it was not possiblk 
to determine from the record whether un 
fair labor practices under the NLRA were 
actually involved. The fact that they rea 
sonably might be was enough. 


Exclusive NRAB jurisdiction—In con 
cluding a collective bargaining agreement, 
a number of railroads and a union agreed 
upon arbitration with respect to wages and 
rules for certain activities. In an arbitra 
tion case which grew out of the agreement, 
the arbitrator drafted a new rule in his 
award but gave the individual railroads an 
option to retain their present rules. 


After one of the railroads exercised the 
option, the union made new demands upon 
it and threatened a strike. The railroad 
went to court to get a declaration of its 
rights under the arbitration award 


A state trial court’s decision on the merits 
was reversed on appeal to the Georgia 
Supreme Court. Because the award affected 
future employment relations between the 
parties, the court said, the Railway Labor 
Act was involved, and the National Rail- 
road Adjustment Board had exclusive juris- 
diction over the controversy. State courts 
were without power to entertain such a suit 
—Central of Georgia Railway Company 7% 
Brotherhood of Trainmen, 27 Lapor CASES 
7 69,131 (1955). 


Arbitration Award Binding 


An agreement to arbitrate entered into 
between a union and an employer consti- 
tutes an election to be bound by the arbitra- 
tion award and may not be voided, the New 
York Supreme Court decided in a recent 
case—Air France v. Local 808, Teamsters, 
28 Lagpor CAsEs § 69,167. 


The dispute began when the union at 
tempted to organize the employees of a 
foreign airline’s offices in New York Cit) 
The airline pointed out to the union the 
fact that it was bound by the Railway 
Labor Act and suggested that the National 
Mediation Board be asked to certify it. The 
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union responded by picketing the airline 
offices. 

The National Mediation Board was no- 
tified of the dispute by the employer. A 
federal mediator brought the parties to- 
gether, and they agreed to settle the matter 
by private arbitration. The arbitrator found 
that the majority of the employees had in- 
dicated a preference to be represented by 
the union. 

The employer asked the court to vacate 
or modify the award of the arbitrator. The 
union asked that the award be confirmed. 

The court said: “The conclusion is in- 
escapable that once the parties have 

mutually agreed to submit their dis- 
pute to arbitration, and did proceed volun- 
tarily thereunder to a final determination 
by the arbitrator, that that election is bind- 
ing. Otherwise the losing party would then 
be enabled to invoke the jurisdiction of the 
National Mediation Board and thus nullify 
the result of the arbitration to which he had 
previously agreed to submit and which had 
proceeded to a final decision and award.” 


The award was confirmed. 


Other New York cases.—In Forstmann 
Woolen Company v. Rieve, 28 LaBor CASES 
{ 69,158, the New York Supreme Court re- 
fused to modify or correct an arbitration 
award for a wage reduction as of a stipu- 
lated date but, instead, remitted the matter 
to the arbitration board for a clarification of 
the award, since the board decided only a 
matter affecting the merits of the issue sub- 
mitted to it. 

In Jones v. H. R. H. Construction Corpora- 
tion, 28 Lapor CAsEs § 69,159, the New York 
Supreme Court refused to order arbitration 
at the request of a union which failed to 
prove that the employer agreed in writing 
to arbitrate and also failed to establish any 
substantial issue as to the making of any 
such agreement. 


Arbitrator Exceeds Power 


An arbitrator had no authority to act on 
a wage increase where a collective bargain- 
ing agreement between a union and an em- 
ployers’ association permitted arbitration 
only in the event of disagreement and there 
had been no disagreement. While the em- 
ployer in question had “resigned” from the 
association prior to the demand for the 
wage increase, he had agreed to remain 
bound by the contract until its termination. 
Under the contract, the association was his 


uthorized bargaining agent.—Stenzor wv. 


Arbitration 





Leon, 27 Laspor Cases { 69,137 (Calif. Dist. 
Ct. of App., 1955). 


Grievance Procedure 
Must Be Followed 


Where a union contract between an em- 
ployer and a union establishes a grievance 
procedure, that procedure must be exhausted 
by an aggrieved employee before he resorts 
to the courts in a damage suit for breach of 
the agreement. This holding by the United 
States Court of Appeals for the Seventh 
Circuit, in Anson v. Hiram Walker & Sons, 
Inc., 28 Lapor Cases § 69,152, resulted in 
affirmation of dismissal of a suit by several 
employees in a federal district court in 
Illinois. 

The employer, a Peoria, Illinois distiller, 
was subject to the National Labor Rela- 
tions Act. Under Illinois law, a suit for 
breach of a union contract must be preceded 
by exhaustion of remedies provided in the 
contract. The contract in question provided 
a grievance procedure. The workers in- 
volved believed that they had been deprived 
of seniority rights. Instead of resorting to 
the grievance procedure, they filed suit for 
damages. 

The trial court sustained a motion to dis- 
miss the action because of (1) failure to 
state a claim upon which relief could be 
granted; (2) absence of an indispensable 
party—the union; (3) the fact that the suit 
was against public policy in that, if main- 
tained, it would result in superseding and 
evading the exclusive bargaining rights of 
the union and in that a voluntary compro- 
mise on the part of the employer would 
constitute a violation of and interference 
with the exclusive bargaining rights of the 
union; and (4) failure to exhaust remedies 
provided in the contract. 

The Seventh Circuit held that the reme- 
dies provided by the NLRA were exclusive. 
rherefore, the employees, if they did not 
obtain relief after exhaustion of the griev- 
ance procedure, should have filed charges 
with the National Labor Relations Board. 
Even if they had a right to bring suit against 
an interstate employer, the court added, 
they could not do so under Illinois law 
without first exhausting their rights under 
the contract. An allegation that they used 
“every means available to them according 
to the terms of said contract in regard to 
negotiation and arbitration concerning the 
breach of contract” was insufficient. 
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Settle FLSA Coverage Doubt 


President Eisenhower’s recommendation 
to the Congress to increase the Fair Labor 
Standards Act minimum wage to 90 cents 
an hour from its present 75-cent level was 
accompanied by a strong suggestion that 
coverage of the law should be extended. 
When Secretary of Labor Mitchell testified 
before the Senate committee considering the 
many bills introduced to amend the FLSA, 
he named the specific areas in which he said 
increased coverage should be considered. 

Strangely, however, when the Adminis- 
tration’s bill was presented to the Senate 
by Senator Smith of New Jersey, it asked 
for the minimum wage increase only; it 
was silent on the subject of coverage. 

Because of the apparent doubt as_ to 
whether the Administration was seeking in- 
creased coverage, Secretary of Labor Mitchell 
issued the following statement, on May 19: 

“There have been comments made re- 
cently by certain Senators which might lead 
the American people to believe that the 
Labor Department’s position with respect 
to the extension of coverage of the Fair 
Labor Standards Act is not clear. 

“T would like to make the administra- 
tion’s position crystal clear. Our consistent 
position has been that we are for extension 
of coverage of the Wage-Hour Law to mil- 
lions more Americans. How many more 
million Americans is the responsibility of 
Congress to decide. But I can tell you right 
here and now that any practical and sound 
extension of coverage which the Senate 
committee decides on will receive my hearty 
endorsement. 

“T hope that this issue of expanded cov- 
erage which is of such great concern to 
millions of American workers will not be 
obscured or buried by quibbling about 
words. I am sure that the Senate Labor 
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Committee will discharge its responsibility 
and see to it that the benefits of the Fai 
Labor Standards Act are extended to mil 
lions of American workers who desperately 
need its protection. 

“Now that the hearings are over, how 
ever, I am confident the committee will sit 
down and objectively and calmly assess the 
testimony they have received, which firmly 
puts the Administration in favor of extend- 
ing the coverage of the Wage-Hour Law, 
and that they will recommend a bill to 
Congress carrying out this extension. As | 
said before, the Department of Labor will 
heartily support practical and sound recom 
mendations in this direction.” 


NAM Wants Less Control 
of Wages by Government 


Fair Labor Standards Act minimum wages 
should not be increased and its coverage 
should be decreased, a spokesman for the 
National Association of Manufacturers told 
the Senate Labor Subcommittee. He added 
that the Walsh-Healey Act should be re 
pealed. 

Thomas O. Moore, chairman of the NAM 
Industrial Relations Committee, told the 
committee that the NAM was composed ot 
about 20,000 members, mostly manufac 
turers. He made the following points: 


(1) A constantly increasing federal mini 
mum wage represents a dangerous trend 1 
the direction of a controlled economy, 
might cause substantial unemployment 1 
affected industries, and it invades an area 
which should be left to negotiation betwee! 
employers and employees. 

(2) Industry is unalterably opposed 
the creation of tripartite advisory com 
mittees to institute higher minimum wages 
in selected industries. 
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rather than 


that 
narrowed 


(3) Industry feels 
coverage should be 
expanded. 

(4) Industry is opposed to raising the 
present salary limit governing exemptions 
of white-collar employees. 

(5) Industry is opposed to any change in 
the present two-year statute of limitations 
on wage actions brought under federal 
laws. 

(6) Industry advocates immediate repeal 
of the Walsh-Healey Act because of its 
conflicting and duplicating requirements on 
business. 


Postal Pay Raise Vetoed 


The biil to raise the pay of federal postal 
employees by an average 8.8 per cent was 
vetoed by President Eisenhower on May 19 
because it would have created “new in- 
equities.” 

The Senate upheld the veto on May 24. 
The vote was 54 to 39 in favor of overrid- 
ing, short of the two-thirds majority neces- 
It was the first attempt to override 

since President Eisenhower took 


sary. 
a veto 
office. 

The original proposal of the Administra- 
tion would have raised wages of Post Office 
Department employees by 5 per cent. That, 
together with certain reclassifications, would 
have raised average pay 6.5 per cent. The 
House bill provided for an increase of 7.6 
per cent. The Administration indicated it 
would approve such a measure. The Senate, 
however, voted for a 10 per cent increase. 
Eventually, the two Houses compromised 
on the 88 per cent bill. 

Soon after the Senate veto of the measure, 
action was begun to put through a pay 
increase for the 500,000 postal workers in- 
volved on a basis acceptable to the Ad- 
ministration, 


No Pay for Time Off to Vote, 
Illinois Supreme Court Rules 


Following a 30-year-old precedent, the 
Illinois Supreme Court struck down as vio- 
lative of the state constitution a statute re- 
quiring payment to workers for time taken 
rom their jobs to vote. The part of the 
aw which allows workers to be absent from 
their jobs for two hours to vote on election 
lay remains in force, but employers need 
not pay them for the time taken off. The 
ase is Heimgaertner v. Benjamin Electric 
Vanufacturing Company, 28 Lapor CASES 
£ 69,222. 
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The statute provided that any person en- 
titled to vote could be absent from work for 
two hours on election day “without being 
penalized or subject to a pay deduction.” 
In 1923, in People v. Chicago, Milwaukee & 
St. Paul Railway Company, 306 Ill. 486, 138 
N. E. 155, the Illinois Supreme Court said 
the law was unconstitutional because it re- 
quired a taking of property without due 
process of law and denied equal protection 
of the law on the ground that it singled out 
one class of persons to pay and another to 
receive payment. 

Despite the holding, the legislature re- 
enacted the law without substantial change 
in 1933 and again in 1943. 


The United States Supreme Court held 
such a law valid in Day-Brite Lighting, Inc 
v. Missouri, 21 Lasor Cases { 66,796 (1952). 
It did not violate the due process clause of 
the United States Constitution, the Court 
heid. The Missouri Supreme Court had 
previously held the law consonant with the 
state constitution’s due process clause. Other 
state courts of last resort have ruled both 
ways on the question. 


These cases were considered by the Illinois 
Supreme Court in Benjamin Electric. It con- 
cluded that “what due process requires in 
one State is not necessarily due process in 
another.” As to the applicability of its 1923 
ruling, the court said: “Time, we believe, 
has served only to strengthen the logic in 
our earlier opinion. Since that date, the 
legislature has made no attempt to alter the 
provision or to reconcile it to our result. In 
fact, it is not until now, approximately 
thirty years later, that it has been ques- 
tioned. Such a decision cannot be lightly 
ignored. Although the doctrine of stare 
decisis is not inviolable, our judicial system 
demands that it be overturned only on the 
showing of good cause. We are of the 
opinion that such has net been shown in 
this case.” 

Another interesting comment by the court: 
“Whether pay-while-voting bears a real and 
substantial relation to getting out the vote 
is a matter of debate. In fact this was 
recognized by the dissenting justice in the 
Day-Brite case, who pointed out that a re- 
quirement to pay time-and-a-half, or double 
time, would do even better in swelling the 
vote. Whatever the relationship, however, 
we are of the opinion that the provision is 
a questionable means of attaining the de- 
sired end, ard are in accord with the dis- 
senting justice that ‘to shift the whole 
voting burden from the voter to someone 
else who happens to stand in an economic 
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Offset printing of savings bonds by 
the Bureau of Engraving and Printing 
would permit maximum production of 
about 480,000 bonds per press per 
eight-hour day, compared with about 
28,000 by the engraving process, 
according to tests made in January. 
This program will require a reduction 
in plate printers and other employees 
totaling about 40 persons.—1954 
Report, Secretary of the Treasury. 





relationship to him’ is neither just nor 
reasonable. 

“Looking first to the mechanics of the 
statute, it is to be noted that actual voting 
is not a prerequisite to payment, for al- 
though the employee is granted a leave of 
absence, he is under no duty whatsoever to 
vote. Whether any public benefit is. derived 
from such a provision depends upon each 
employee’s good conscience and realization 
of civic duty. This is the same sense of duty 
which is still deemed sufficient to cause the 
housewife, the farmer, the shopkeeper or 
other self-employed persons to exercise 
their right of suffrage. Be that as it may, it 
should be observed, too, that no group in 
our time has a finer record of election in- 
terest and participation than does labor, 
making it difficult to conceive that the em- 
ployee now needs an added incentive to 
perform his obligations as a citizen. In any 
event, whether the provision in question 
will achieve the desired result remains so 
questionable as to cast doubt upon its validity 
as an exercise of the police power. 

“Nor do we find that the regulation has 
any real or substantial relation to the object 
sought to be obtained. Even though the 
cost to the employer has been substantial, 
this court has sustained, ‘as a proper exer- 
cise of the police power, legislation dealing 
with maximum hours, minimum wages, 
workmen’s compensation, unemployment 
compensation, and the like. . . . In those 
instances it was necessary to remedy an 
evil which had arisen from or become inci- 
dent to the employer-employee relationship 
and the validity of the legislation was sus- 
tained as a regulation of the master-servant 
relationship. It is our conclusion that 
the regulation has no real or substantial 
relation to the object of public welfare 
sought to be attained and thus may not be 
sustained as a constitutional exercise of the 
police power.” 
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Clarify FLSA Application 
to Hawaiian Sugar Grower 


A long step toward clarification of th 
question whether the Fair Labor Standard 
Act applies to employees of a large Hawai 
lan sugar plantation was taken by th: 
United States Supreme Court on May 23 i 
Maneja v. Waialua Agricultural Company, 28 
Lapor CAseEs {§ 69,225. The dispute began 
in 1948 and has been in the courts since then 

The exempt status of various groups of 
workers was the principal issue. The Court 
held that both the minimum wage and the 
overtime exemption for agricultural em- 
ployees applied to railroad workers and to 
skilled workers in a repair shop, but not to 
employees engaged in processing sugar cane 
in the plant on the plantation. However, 
all employees at the plant were held ex 
empt from overtime requirements, except 
during a three-month off season. Maintenance 
workers in a company-owned village were 
held not to be covered by the act. 

The status of certain other workers on 
the plantation was left undecided. The 
Court remanded the case to the Ninth Cir- 
cuit for further determination. 


Supreme Court to decide “canning” case. 
—On the same day the Court agreed to re- 
view the decision of the Fifth Circuit in 
Mitchell v. Myrtle Grove Packing Company, 
27 Laspor CAsEs § 68,915, 217 F. (2d) 952 
(1955). The Secretary of Labor asked the 
Court to determine whether employees who 
remove the shells from seafoods as an inte- 
grated step in the process of canning these 
products are employed in “canning” (which 
Section 13(b)(4) of the Fair Labor Stand- 
ards Act exempts from the overtime but 
not from the minimum wage provisions) or 
are employed in “processing (other than 
canning)” (which Section 13(a)(5) exempts 
from both the minimum wage and overtime 
provisions of the act). 

The Fifth Circuit’s decision that the Sec- 
tion 13(a)(5) exemption applies was squarely 
in conflict with an earlier decision of the 
Fourth Circuit in Tobin v. Blue Channel Cor 
poration, 22 Laspor CAsEs § 67,110 (1952). 


Expediter Not Under FLSA 


Since the duties of a production expediter 
were similar to those performed by an ad- 
ministrative employee, he was not covered by 
the FLSA and not entitled to overtime pay 
—Lorenz v. Amgears, 28 LaBor Cases § 69,219 
(DC Ill, 1955). 
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The Advantage of Being Small 


The Influence of Plant Size on Industrial 
Relations. Sherrill Cleland. Industrial Re- 
lations Section, Department of Economics 
and Sociology, Princeton University, Prince- 
ton, New Jersey. 1955. 65 pages. $2. 

This booklet is a descriptive and com- 
parative study of the significance of plant 
size for industrial relations. It is based 
upon a survey that was made in the Trenton, 
New Jersey work area. 

The major findings of this study can be 
summarized as follows: 

(1) Plant size appears to be a significant 
factor with respect to susceptibility to 
unionization. In an area where the inci- 
dence of union organization was very high, 
all of the unorganized plants were small. 

(2) With respect to organization, the geo- 
graphic location of the plant appeared to 
be less important than the size of the plant. 

(3) The union leadership in the small 
plants was older by both age and seniority, 
and more often consisted of the skilled 
workers. The union leadership in the small 
plants had longer tenure in office than their 
counterpart in the large plants. The union 
leadership in the small plants also seemed 
more conservative, more reasonable and less 
militant. 

(4) Small plants as a group had lower 
wages and smaller fringe benefits than large 
plants. Compared with the large plants, the 
small plants were more prone to use planned 
overtime to offset low hourly rates. This 
practice and the practice of providing in- 
formal benefits often made the wage and 
fringe disadvantages of the small plant more 
apparent than real. 

(5) In labor recruitment, the small plants 
ind the large plants relied principally upon 
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recruitment through their existing em- 
ployees and applications at the gate. How- 
ever, the small plants utilized the state 
employment service more often than did 
the large plants. Recruitment through 
present employees was a technique especially 
feasible with small plant size. 

(6) Promotion-from-within as a_ policy 
was followed by nearly all of the small 
plants in the sample but, because of limited 
promotional opportunities, it was often not 
very meaningful. The lack of opportunities 
for promotion was a disadvantage of small 
plant size. 

(7) One of the major advantages of small 
size is the plant atmosphere it provides. 
The proper atmosphere depends upon man- 
agement attitude as well as size. Small 
plant size allows the intimate contact neces- 
sary to know one’s workers and to provide 
them with a large variety of personal serv- 
ices, both of which contribute to good 
industrial relations. 

(8) The lack of industrial relations spe- 
cialists in the small plant is at least partially 
offset by the advantages of intimate contact 
between management and employees and 
use of the “personal approach.” 

(9) A small plant is more likely than a 
large plant to have a cohesive work force. 

(10) Steady, year-round employment was 
an important policy of many of the small 
plants in the Trenton area. This was a 
definite advantage for the small plants. 

(11) Strikes were less prevalent in the 
small plants. Plant size appeared to be a 
more significant variable in a plant’s past 
strike history than did the union which had 
the plant organized or the industry in which 
the plant operated. 

(12) The small plants did not seem to 
be significantly different from the large 
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plants in their bargaining relationships. The 
lack of bargaining specialists in the small 
plants apparently was offset by the fact that 
the bargainers in small plants often held 
final decision-making authority. A disad- 
vantage of the small branch plant com- 
pared to that of the small, independently- 
owned plant was that the branch-plant 
officers usually did not hold this final 
decision-making authority. 


(13) Small branch plants of multiplant 
corporations may have some of the advan- 
tages of both small and large plants. Their 
small size may allow them to develop a 
small plant atmosphere, utilizing the per- 
sonal approach, while having higher wages 
and fringe benefits, and drawing upon the 
specialists provided through their relation- 
ship with the large parent corporation. 


Communication in Management 


Building a Balanced Communications Pro- 
gram, General Management Series Number 
170. American Management Association, 330 
West 42nd Street, New York 36, New York. 
1954. 44 pages. $1.25. 

This pamphlet contains four articles dealing 
with the subject of a balanced communica- 
tions program. The articles are “Commu- 
nication Within Management,” by J. L. 
Atwood; “Management’s Relations with the 
Public,” by Arthur Hull Hayes; “Manage- 
ment’s Relations with Employees and Their 
Families,” by Edward J. Condon; and 
“Getting the Most from Employee Bene- 
fits,” by Colin Gardner III. A paper on 
“The Evolving Picture in Labor Relations,” 
by Lemuel R. Boulware, is also included. 
In these articles are found the basic prin- 
ciples and philosophy of management com- 
munication which will lead to confidence in 
the management, respect for its judgment 
and recognition of its proper and natural 


role of leadership. 


Suggestions 
for Employment Contracts 


The Preparation of Commercial Agree- 
ments. Ludwig Mandel. Practising Law In- 
stitute, 20 Vesey Street, New York 7, New 
York. 1955. 100 pages. $2. 

This is a valuable guide in preparing sales 
and purchase agreements, employment con- 
tracts and other commercial agreements. 

Employment contracts are analyzed in 
detail, and suggestions made as to provi- 
sions relating to automatic renewal, illness, 
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sale or discontinuance of business, duties, 
compensation, covenants not to compete, 


etc. The emphasis is on practical advice, 
such as: A provision in an employment 
application or other printed form which the 
employee signs, that the employment is at 
will and terminable by either party at any 
time without notice, will discourage claims 
of an oral hiring for a definite term. A 
major change by the employer in the em- 
ployee’s duties and title may be a breach of 
the contract unless specifically authorized 
by the contract. It is wise to restrict ex 
pressly the employee’s authority to incw 
obligations or to make representations o1 
other commitments on behalf of the em- 
ployer. When the employee is to receive a 
share of the profits, the existence of a joint 
venture or partnership (unless that be the 
fact) should be negatived expressly, and 
the method of determining profits carefully 
defined. In drawing commission-salesmen’s 
contracts, the author suggests excluding 
commissions on returned goods and bad 
debts in computing commissions and per 
mitting the rejection of orders for whateve1 
reasons the employer wishes. 

This publication is one of the institute’s 
series on general practice. The author is 
member of the New York bar. 


Unionism in Germany 


The Trade Union Movement and the R. 
distribution of Power in Postwar German) 
Clark Kerr. Reprint No. 62. Institute of 
Industrial Relations, University of Cali 
fornia, 201 California Hall, Berkeley 4, 
California. 1955. 30 pages. 20¢. 

The author distinguishes between the 
German and American unions: 

“The difference is more nearly one oi 
kind than of degree. The American union 
emphasizes ‘job control’. It sells member 
ships, sometimes even in forced sales. The 
non-union man is an enemy. The unions art 
called ‘irresponsible’ by some because theii 
responsibility is almost solely to their men 
bers. In Germany it is quite different. Th: 
German unions feel they are representing 


the working class. They are not selling 
memberships but a new society. The nor 
member is an unenlightened person who 
needs to behold the vision. Rather thai 


ever restricting membership, the unions 
want universally to expand it. Rather tha 
controlling jobs, they want to influenc« 
workers. They want the workers to follo. 
them into the ballot box as much as ont 
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Such concessions as they 
secure are intended for all workers, not 
for members only. They feel ‘responsible’ 
for society rather than for the welfare of 
their members alone. This means they press 
less for gains which might cause inflation 
or unemployment or injure the export trade.” 


the picket line. 


Unionism in Austria 


National Economic Planning by Collective 
Bargaining. Murray Edelman. Institute of 
Labor and Industrial Relations, University 
of Illinois, 704 South Sixth Street, Cham- 
paign, Illinois. 1954. 78 pages. $2 (cloth 
binding); $1.50 (paper binding). 

This study deals with the formation of 
Austrian wage, price and tax policy after 
World War II. The novel experiment in 
\ustria was one involving economic plan- 
ning and labor-management negotiations. 
Wages, prices, pensions and taxes were 
negotiated and renegotiated several times 
by collective bargaining among management, 
labor and agricultural organizations as a 
method of apportioning the country’s small 
national product among its competing eco- 
nomic groups. 


Survey of Hiring 

Hiring Practices and Labor Competition. 
Industrial Relations Section, Department of 
Economics and Sociology, Princeton Uni- 


versity, Princeton, New Jersey. 1954. 108 
pages. $2.50. 
This is the first of a series of reports 


based on a two-year investigation of indus- 
trial relations policies and practices in 80- 
odd manufacturing firms in the Trenton, 
New Jersey work area. The Industrial 
Relations Section worked on this study from 
the fall of 1951 to October, 1953. 


A summary of the principal findings of 
the report follows: 


Recruitment, Hiring and Selection 


1. In labor recruitment, most of the firms 
interviewed rely principally upon gate ap- 
plications and recruitment through their 
existing work forces. 

2. New and rapidly expanding firms may 
pursue aggressive recruitment policies, but 
most companies rely on informal and rather 
passive methods. 

3. Most manufacturing firms follow a 
policy of hiring into the jobs at the bottom 
of the occupational ladder, with jobs up 
the line largely closed to outside applicants. 
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4. Widely accepted codes of hiring ethics 
may also place a moderate restraint on in- 
tercompany transfer of workers. 

5. In selection, of the firms rely 
heavily on a personal interview and prefer 
to hire stable and dependable workers, such 
as married men from 25 to 30 years of age. 

6. Companies that acquire a 
poor work force, because of the time or 
rapidity of expansion, may find it difficult 
to overcome that handicap. 


most 


relatively 


Job Applications 


1. The volume of job applications that a 
company receives often varies directly with 
its hiring needs, increasing rapidly as new 
hires occur and ceasing when layoffs take 
place. 

2. Most applications are good for only a 
short period of time, such as a week or a 
month, and within that period, only a frac- 
tion of the applicants will come in and 
accept employment. 

3. All firms have applicants, regardless of 
their position in the community’s wage 
structure, and the quantity of a firm’s ap- 
plications is not closely correlated with its 
wage scale relative to wages in other firms 

4. A firm’s ability to draw new recruits 
through its existing work force may be more 
valuable in recruitment than a significant 
number of applications on file would be. 


Company Attachment and Competition 

1. Employees develop strong 
attachments, which are supported by such 
practices as seniority, in-plant promotion, 
fringe benefits according to length of serv- 
ice and hiring only into the bottom jobs. 
Generally, managements do not expect to 
lose employees with over a year or two of 
seniority, the figure depending on such 
factors as the firm’s stability of employment, 
promotion and earnings’ possibilities. 


company 


2. Interfirm competition for labor is of a 
limited and special nature, influenced by 
codes of hiring ethics and understandings 
between companies in the same product 
lines. In general, managements are much 
less conscious of competition for labor than 
they are of product competition. 

3. Companies generally do not: lose their 
employees to any particular firm and es 
pecially not to local firms in the same prod- 
uct line. 

Wages, Fringes and Mobility 

1. Significant differentials in wage scales 

local firms producing the 


exist between 
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same type of product. In some instances 
that fact may be partly explained by or- 
ganization by different unions. 

2. It is difficult to relate the quality of 
a company’s work force and its relative 
wage level, except for a few firms that are 
at the very top or bottom of the community 
wage structure. 

3. Managements generally seem not to 
know whether higher wage scales attract 
better applicants, and some firms with rela- 
tively high wage levels pay low starting 
rates, partly for the purpose of screening 
out mobile or restless workers. 

4. Wage changes may be influenced more 
by the attitudes and morale of workers who 
are attached to the company than they are 
by the threat of employee movement or the 
volume of job applications received by the 
company. 

5. Although fringe benefits may represent 
one fifth of labor cost, they generally are 
considered by managements to be of little 
assistance in recruitment and are seldom 
even inquired about by applicants or new 
employees. They may, however, be a signi- 
ficant factor in employee retention, and their 
holding power increases with an employee’s 
length of service with the firm. 


Theory and Policy Implications 


1. Economic analysis in the labor field 
needs to extend far beyond wage-mobility 
relationships and to take account of the 
existence of no-response zones as well as the 
multijob character and developmental as- 
pects of the employment process. 

2. Notions regarding the proper alloca- 
tion of labor among firms must not overlook 
the advantages of company attachment, and 
proposals for labor-supply tests for judging 
and adjusting company wage scales are open 
to the objection that they disregard import- 
ant institutional factors revealed in_ this 
study. 

3. The characteristics of the employment 
process preclude public employment offices 
from becoming comprehensive, central ex- 
changes for jobs; and programs or analyses 
based on the assumption of such a devel- 
opment are unrealistic. 





ARTICLES 





Seniority and Business Mergers . . . 
When mergers create seniority integration 
problems, it is because the identity of the 
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old employers is destroyed and a singk 
new employer emerges, in substance, if no 
in name. This author believes that the only 
rational approach to an industrial relations 
problem such as this one is to focus upot 
the substance of a merger and not upon its 
form. He asks two thought-provoking ques 
tions: “How should employees who are on 
indefinite layoff status from either company 
prior to the merger, or who are laid off as 
a result of the merger, be treated when an 
integration of seniority lists is effected?” 
“When it becomes desirable or necessary to 
construct a unified seniority list for a 
classification or category of employees, how 
may this be done?” 

An integration formula is presented as 
an answer to the former; three basic alter 
natives are proposed as solutions to the 
latter. The article includes an answer to 
the ever-present question: “Why should 
national unions be concerned about the 
problem?” 

The author is an assistant professor of 
economics, Wayne University.—Kahn, “Sen- 
iority Problems in Business Mergers,” /ndus 
trial and Labor Relations Review, April, 1955 


Jurisdiction of Labor Arbitrators .. . 
Collective bargaining has become more than 
merely a concern with the return for em 
ployees’ services. This article, which was 
delivered as the Oliver Wendell Holmes 
Lecture at Harvard Law School, maintains 
that it is the means of establishing indus 
trial democracy as the essential condition 
of political democracy, the means of pro 
viding for the workers’ lives in industry 
the sense of worth, of freedom and of 
participation that democratic government 
promises them as citizens. 

The problems and obligations of both 
employer and union in collective bargain 
ing are discussed and related to those of 
the arbitrator, on whose shoulders rests a 
large part of the responsibility for having 
the parties accept the award, not resentfully, 
but cordially and willingly. An important 
factor tending toward such general accept 
ance is the opinion accompanying the arbi 
trator’s award. 

The general scope of a labor arbitrator's 
jurisdiction relative to contract provisions 
is discussed. The author was dean and 
Sterling professor of law, Yale Law School 
—Shulman, “Reason, Contract, and Law in 
Labor Relations,” Harvard Law Review, 
April, 1955. 
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Meetings of Labor Men 


Eighth Annual Conference on Labor, 
Institute of Labor Relations and Social 
Security, New York University.—This year’s 
conference will be held June 8, 9 and 10 
at Vanderbilt Hall, 40 Washington Square 
South, New York City. Inquiries should 
be addressed to Mr. Henry Sellin, executive 
director, Department of Conferences and 
Institutes, Division of General Education 
and Extension Services, New York Uni- 
versity, 1 Washington Square North, New 
York 3, New York. 

Industrial Relations Institute, University 
of Wisconsin.—This conference at Madison, 
Wisconsin, on July 19, 20 and 21 will feature 
a workshop on collective bargaining in which 
expert representatives of management and 
labor will conduct a simulated first collective 
bargaining conference between a company 
and a newly recognized union. Secretary 
of Labor James P. Mitchell will deliver 
an address. 


Fourth Annual Conference, Association 
of State Mediation Agencies.——The 1955 
ASMA conference will be held June 27, 28 
and 29 at the New York State School of 
Industrial and Labor Relations at Cornell 
University, Ithaca, New York. For in- 
formation, write ASMA Secretary Arthur 
Stark, Room 608, 270 Broadway, New York 
7, New York. 

CIO Conventions.—June 17-19: Tennessee 
State IUC, Nashville, Tennessee. June 20- 
24: Communications Workers, Kiel Audi- 
torium, St. Louis, Missouri. June 27-July 1: 
\merican Newspaper Guild, De Witt Clin- 
ton Hotel, Albany, New York. July 12-15: 
Insurance Workers, Fort Shelby Hotel, De- 
troit, Michigan. 

State Federations of Labor (AFL).— 
June 3: Mitchell, South Dakota. June 13: 
Pocatello, Idaho. June 21: Old Orchard 


Rank and File 


Beach, Maine. June 27: Jefferson City, 
Missouri; Dallas, Texas. 


Use of Union Funds 
for Political Ends 


Should unions be permitted to contribute 
to the campaigns of “friendly” candidates 
for public office? There is a wide diver- 
gence of views on this question, which 
occupied much space in the nation’s press 
during May. 

A bill was introduced in the Michigan 
Legislature to prevent any union from using 
its funds for political purposes if members 
were required to join as a condition of em- 
ployment. Senate Bill 636, introduced in 
the United States Senate by Senator Thomas 
C. Hennings, Jr., of Missouri, would com- 
pletely revise federal election laws. 

The two pieces of proposed legislation 
are not strictly comparable, since the Hen- 
nings bill contains no special provisions 
for union expenditures. However, one of 
the witnesses called to testify before the 
Subcommittee on Privileges and Elections 
of the Senate Committee on Rules and 
Administration, which is considering the 
bill, was Chairman John Feikens of the 
Republican State Central Committee of 
Michigan. He criticized the bill for not 
going far enough, and recommended that 
the idea of the Michigan bill be considered. 
He emphasized that the Michigan bill was 
not aimed at labor unions. As evidence of 
the fact that Michigan Republicans were 
not antilabor, he pointed out that the party 
there was opposed to any right-to-work 
legislation. 

He charged that “the political bosses of 
the labor organizations in . [Michigan] 
are compelling individuals as a condition 
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Edward L. Omohundro of Denver, 
Colorado, has been chosen to fill the 
position of Chief of the Veterans’ 
Employment Service, Bureau of Em- 
ployment Security, Department of 
Labor. He replaces Perry Faulkner, 
who retired. Mr. Omohundro was with 
the Colorado State Employment Serv- 
ice for seven years until November, 
1953, when he was appointed Vet- 
erans’ Employment Representative 
for Colorado, a federal post. 





of their employment to contribute to the 
Democratic party,” and he urged Congress 
to outlaw this practice. He added that he 
was particularly concerned about CIO ac- 
tivity along this line in his state. 

Reaction to the Senate hearings was quick 
in coming. Union leaders urged members 
to contribute to political funds to combat 
unfriendly legislation and to help “elect 
their friends and defeat their enemies.” It 
was pointed out that from $75 million to 
$200 million was spent to elect the Eighty- 
third Congress and that widespread con- 
tributions by working men and women to 
union political funds were necessary. 


Federal law on union political contribu- 
tions.—Section 304 of the Taft-Hartley A 
is an amendment to the Federal Corru; 
Practices Act, which deals with the subje 
of political contributions. It forbids bot! 
corporations and labor organizations t 
make any contribution to or expenditure i 
connection with any federal election. D« 
spite its broad terms, the statute has be« 
interpreted to have limited application. For 
example, in U. S. v. CIO, 15 LasBor CAses 
7 64,586, 335 U. S. 106 (1948), the Unite 
States Supreme Court held that the lav 
does not make it an offense for a union 
to expend its funds for publication of a1 
issue of a regular union periodical contain 
ing statements in support of a candidaté 
for federal office, or to expend funds for 
its distribution to those accustomed to r¢ 
ceive copies of it. The Court did not 
decide the question of whether the statute 


was unconstitutional. 

Lower federal courts have held that a 
union without a newspaper of its own 
could spend money for radio and newspape1 
advertisements opposing federal candidates, 
and that the statute does not forbid pay- 
ment of compensation to a union employee 
engaged in political activity in behalf of a 
candidate nor to union employees who se- 
cured vote registrations or transported 
voters to the polls on election day. 








Harris & Ewing 


The National Labor Relations Board is fully manned again with the addition of Member 
Boyd Leedom, right above. This is the first picture of the administrative group since 
Member Leedom took office recently. Others shown in the picture are, from the left, 
Member Rodgers, Member Murdock, Chairman Farmer and Member Peterson. The next 
instance of a possible change in Board personnel is due soon—Chairman Farmer's 
term expires August 27, 1955. He was appointed on July 13, 1953, to fill the unex- 
pired portion of the five-year term of Paul M. Herzog, who resigned. 
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Jurisdiction Convened Adjourned 


\labama May 3 
\labama 

(Organizational ) Jan. 11 Jan. 18 
\labama 

(1st Spec.) Jan. 24 Feb. 24 
\labama 

(2d Spec.) Mar. 4 Apr. 8 
Alaska Jan. 24 
Arizona Jan. 10 Apr. 3 
Arkansas Jan. 10 Mar. 10 
California Jan. 3 
Colorado Jan. 5 Apr. 6 
Connecticut jan. 5 
Delaware Jan. 4 
Florida Apr. 5 
Georgia Jan. 10 Feb. 18 
Hawaii Feb. 16 
Idaho Jan. 3 Mar. 5 
Illinois Jan. 5 
Indiana Jan. 6 Mar. 7 
lowa Jan. 10 Apr. 29 
Kansas Jan. 11 Apr. 6 
Louisiana May 9 
Louisiana 

(Ist Spec.) Jan. 3 Jan. 14 
Maine Jan. 5 May 21 
Maryland Jan. 5 Apr. 
Massachusetts Jan. 5 
Michigan Jan. 12 
Mmmesota ......0<s0 -Jan 4 Apr. 21 
Minnesota 

(lst Spec.) Apr. 26 Apr. 26 


Mississippi 
(2d 1954 Spec.) Jan. 11 Apr. 7 


1955 SESSIONS OF STATE LEGISLATURES 


Jurisdiction Convened Adjourned 


Missouri Jan. 5 
Montana Jan. S Mer. 3 
Nebraska Jan. 4 
Nevada Jan. 17 Mar. 17 
New Hampshire Jan. 5 
New Jersey 

(1954 Reg.) Jan; 42, jon, 4, 

1954 1955 

New Jersey Jan. 11 
New Mexico Jan. 11 Mar. 12 
New York Jan. 5 Apr 2 
North Carolina Jan. 5 
North Dakota Jan. 4 Mar. 4 
Ohio Jan. 3 
Oklahoma Jan. 4 
Oregon Jan. 10 May 4 
Pennsylvania Jan. 4 
Rhode Island Jan. 4 Apr. 29 
South Carolina Jan. 11 
South Dakota Jan. 4 Mar. 4 
Tennessee Jan. 3 Mar. 18 
Texas Jan. 11 
Utah Jan. 10 Mar. 10 
Vermont Jan. 5 
Washington Jan. 10 Mar. 10 
Washington 

(Ist Spec.) Mar. 11 Mar. 24 
West Virginia Jan. 12 Mar. 14 


West Virginia 
(lst Spec.) May 9 May 13 
Wisconsin Jan. 12 

W yoming Jan. 11 Feb. 19 





Possibly more important, the statute de- 
fines “labor organization” in a way that 
apparently eliminates the CIO Political 
\ction Committee and the AFL Labor’s 
League for Political Education from its 
prohibition. 

State prohibition.—Very little legislation 
prohibiting union political contributions exists 
in the states. 

\labama flatly forbade unions to con- 
tribute to either a candidate or a party, 
but the state’s highest court invalidated the 
law on technical grounds in 1944. 

Indiana, Pennsylvania and Texas have 
statutes which broadly forbid unions to 
make political contributions. A new Wis- 
onsin law to the same effect has just been 
nacted 

\n interesting comparison may be made 
etween the attitude of the courts in Massa- 

usetts and Texas toward such statutes. 


tank and File 


In Massachusetts, an initiative proposal to 
prohibit union political contributions was 
forbidden m Bowe v. Secretary of Common- 
wealth, 11 LaBor Cases § 63,384, 320 Mass. 
230, 69 N. E. (2d) 115 (1946). The court 
said that the proposal, if enacted, would 
abridge to the vanishing point any effective 
freedom of speech, liberty of the press, or 
right of peaceable assembly for labor unions, 
and would not only regulate or curb the 
political activities of labor unions, but sub- 
stantially destroy such activities. 

In Texas, the Court of Civil Appeals held 
the state’s statute valid. It ruled that the 
law was properly designed to prevent public 
officials from becoming unduly amenable 
to, or subject to undue control or influence 
by, any particular group when the interest 
of that group affected the public interest.— 
AFL v. Mann, 9 Lapor Cases § 62,593, 188 
S. W. (2d) 276 (1945). 
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All-State Sales Tax Reports 
Canadian Tax Reports 


Capital Changes Reports (Sinclair-Murray) 


Code and Regulations (Federal) 
Dominion Tax Cases 

Federal Tax Course 
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No MATTER what your interests, no 
matter what your responsibilities may be, 
if they concern taxation and business 
law, you will find them well served, effec- 
tively and continuingly, by one or more 
of the great family of CCH TOPICAL LAW 
REPORTS. 


® Hour after hour, and day after day, 
telegraph, telephone, teletype, and fast 
mail pour a steady stream of new laws, 
amendments, regulations, rulings, deci- 
sions, and the like, into the editorial 
offices of Commerce Clearing House. 


® Hour by hour, day after day, this vital 
news, this important factual information, 
transformed into efficient working tools, is 
rushed into the hands of subscribers all 
over the country through pertinent issues 
of the more than one hundred fifty CCH 
Reports. 


@ Thus, Commerce Clearing House Topi- 
cal Law Reports, by consistently meeting 
specific business and professional needs 
everywhere, have established a recog- 
nized symbol. For everywhere now the 
initials ‘‘CCH’’ mean speed, dependability, 
and completeness. 


@ Write for details of reporting in your field. 


COMMERCE. CLEARING, HOUSE,. INC. 


> 





Utilities Law Reports 

@ LEGISLATION 

Advance Session Laws 
Congressional Index 

Congressional Legislative Reporting 


PUBLISHERS OF TOPICAL LAW REPORTS 


New York 36 
522 Firvn Ave 


CHicago 1 WASHINGTON « 
214 N. MICHIGAN Avé. 1329 © Srreer. N.W. 








The Cover: 





Over the Waves to Market... 





VL An's QUEST for food and 
instinct for discovery led him to develop the vehicle by which 
he conveys himself and his goods on water. Beginning with a 
felled tree, he advanced to a raft, then to a dugout, a canoe, a 
wooden ship and, finally, to the modern sea-going giants of 
today. To power his craft, man tried poles, paddles and sails 
before settling for the internal combustion engine, and the 
end of power innovations is not yet: President Eisenhower 
recently announced that a merchant vessel run by an atomic 
reactor will soon be built. The Navy submarine U. 5. 5S. 
Nautilus has already proved that the idea is a practical one. 


W ATER-BORNE COMMERCE 
is one of the mainstays of Western civilization. Maritime 
intercourse began about 3000 B. C., and man’s economic 
advancement since then has ebbed and flowed in a parallel 
curve with its progress. 

America’s long coastlines with many fine harbors and its 
network of inland waterways have played an important role 
in its growth to its present position of dominance in world 
economics. Of the 44,757 vessels which entered and cleared 
United States ports in foreign trade in 1954, 34.7 per cent 
were American. Imports and exports through the Great Lakes 
and seaports are a relatively small part of the total, however 
227 million out of a total of 887 million tons in 1952. The bulk 
of the trade was coastwise and on the Great Lakes, between 





ports; local traffic of seaports, Great Lakes ports and com- 
munities on inland waterways; traffic between ports and river 
points; and traffic between ports of territories and possessions 
of the United States. 


H \NDLING so much cargo is a 
gigantic task, requiring vast facilities and services. Pictured 
on the cover are Lambert’s Point Docks at Norfolk, Virginia. 
Pier N, on the back cover, is one of the largest in the world. 
Behind it is a warehouse a quarter mile long. At the time the 
picture was taken, it held over a million dollars’ worth of pine- 
apple from Hawaii and the Philippines awaiting distribution 
throughout the eastern part of the nation. 


Photograph courtesy of Norfolk Port Authority. 
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